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The  President’s  Letter 


To  THE  Members  of  the  Federal  Communications  Bar  Association: 

The  Federal  Communications  Bar  Association  was  represented  by 
your  President  in  the  oral  argument  held  June  28,  1951,  in  support  of 
the  position  adopted  and  approved  by  tne  Association  at  its  annual 
meeting  held  on  January  12,  1950,  opposing  the  proposition  that  the 
Federal  Communications  Commission  has  the  legal  autiiority  to  allocate 
television  channels  by  rule. 

As  you  are  all  aware,  the  Commission  on  July  12,  1951  (Commis¬ 
sioner  Jones  dissenting),  adopted  a  Memorandum  Opinion  holding  that 
the  Commission  has  the  legal  right  to  allocate  television  channels  by 
rule. 

The  Practice  and  Procedure  Committee  is  now  studying  procedural 
problems  which  will  arise  at  the  conclusion  of  the  allocation  proceed¬ 
ings  now  in  progress,  with  a  view  of  recommending  “ground  rules”  for 
the  filing  and  processing  of  applications  when  the  television  “freeze”  is 
lifted. 

The  Executive  Committee  has  approved  the  recommendations  of 
the  Committee  on  Co-operation  with  Hearing  Examiners  to  support 
the  position  of  the  Federal  Trial  Examiners’  Conference  with  respect 
to  the  formulation  of  policies  by  the  Civil  Service  Commission  relating 
to  the  promotion  of  hearing  examiners.  The  Federal  Trial  Examiners’ 
Conference  advocates  the  principle  that  since  under  the  Administrative 
Procedure  Act,  cases  are  to  be  assigned  to  hearing  examiners  as  far  as 
practicable  on  a  rotation  basis,  and  since  the  complexity  of  any  par¬ 
ticular  case  cannot  be  pre-determined  before  hearing,  all  examiners 
within  any  employing  agency  should  receive  the  same  basic  pay  as  the 
highest  paid  examiner  within  such  agency. 

We  are  all  looking  forward  to  the  annual  outing  which  is  sched¬ 
uled  for  October  6,  1951.  The  Outing  Committee,  of  which  Robert 
Heald  is  chairman,  is  planning  an  outstanding  event,  and  I  am  sure 
members  and  their  guests  will  again  enjoy  an  afternoon  and  evening 
of  good  fellowship  and  fun. 

Cordially  yours. 


President 
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The  extent  to  which  television  cover- 
age  of  congressional  hearings  and 
similar  proceedings  can  and  should 
be  permitted  is  a  question  which  has 
been  widely  discussed  in  recent 
months,  both  in  and  out  of  Congress. 
We  present  herewith  two  opposing 
points  of  view  as  expressed  by  leading 
members  of  the  bar. 


Mob  Justice  and  Television 

Thurman  Arnold* 

The  production  put  on  by  the  Kefauver  Committee  on  crime  is 
unquestionably  the  best  show  of  the  year.  My  introduction  to  it  was 
during  the  examination  of  Mr.  Costello.  I  missed  an  entire  morning  at 
the  office,  fascinated  and  at  the  same  time  appalled  by  the  dramatic 
quality  of  this  new  form  of  public  inquisition. 

Mr.  Costello  was  not  visible.  Instead  the  camera  focused  on  his 
hands,  which  constantly  moved  and  twitched  in  a  decidedly  guilty  way. 
It  was  apparent  that  the  committee  did  not  regard  Mr.  Costello  as  a 
pillar  of  the  church  or  as  otherwise  an  object  of  hero  worship.  They 
were  at  the  moment  going  back  to  his  career  during  prohibition.  Counsel 
for  the  committee  would  read  selected  answers  made  by  Costello  at  a 
previous  examination  and  ask  him  if  he  didn’t  remember  so  answering. 
It  was  an  eEective  dramatic  device,  particularly  when  the  camera  would 
switch  from  the  stem  and  righteous  faces  of  the  committee  and  its 

•  Thurman  Arnold  is  a  practicing  attorney  in  Washinrton,  D.C.  He  is  a 
former  associate  justice  of  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  and  a  former  Assistant  Attorney  General  in  charge  of  the  Anti- 
Trust  Division.  His  experience  prior  to  appointment  to  the  latter  post  also  included 
service  as  a  member  of  the  Wyoming  legislative  and  as  mayor  of  Laramie, 
Wyoming;  law  practice  in  Chicago  and  Laramie;  and  service  as  Judge  Advocate 
General  of  the  Wyoming  National  Guard  and  in  various  positions  in  the  Agricultural 
Adjustment  Administration,  Securities  and  Exchange  Commission  and  the  Govern¬ 
ment  of  the  Philippines.  He  has  been  on  the  faculty  of  the  Yale  Law  School  and 
the  University  of  Wyoming  Law  School  and  was  dean  of  the  University  of  West 
Virginia  Law  School.  He  is  the  author  of  several  books  and  various  articles. 

This  article  is  reprinted  from  the  Atlantic  Monthly  with  the  consent  of  the 
author  and  the  publishers. 
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counsel  to  the  guilty  twitching  hands  of  the  gambler.  It  soon  appeared 
that  Costello  had  started  as  a  bootlegger.  It  became  equally  apparent 
that  the  questions  were  not  for  the  purpose  of  finding  out  anj^ing. 
The  committee  already  had  the  information.  And  so  Mr.  Costello’s 
attorney  thought  he  had  a  point.  He  objected  on  the  ground  that  all 
the  committee  was  doing  was  castigating  his  chent  in  public  for  mis¬ 
deeds  in  the  dim  and  distant  past.  He  implied  that  an  investigation 
into  the  violations  of  the  prohibition  laws  had  become  somewhat  dated 
since  the  repeal  of  that  great  experiment.  But  the  presiding  Senator 
had  the  answer.  He  observed  that  if  Mr.  Costello  had  been  engaged  in 
a  conspiracy  to  violate  the  prohibition  laws  at  the  time  of  his  naturaliza¬ 
tion  it  might  be  a  present  ground  for  revoking  his  citizenship  as  fraudu¬ 
lently  obtained.  Counsel  agreed,  and  Mr.  Costello’s  hands  twitched 
violently.  The  possibility  was  considered  sufficient  to  establish  the 
relevancy  of  going  back  twenty  years.  The  camera  then  switched  to 
Mr.  Costello’s  attorney,  whose  face  registered  complete  frustration  as 
effectively  as  I  have  ever  seen  it  done  by  any  professional  actor.  In 
fact,  the  entire  cast  was  good.  Everybody  was  having  fun  except  Mr. 
Costello,  and  certainly  no  one  would  suggest  that  gamblers  deserve  to 
be  comfortable  in  a  land  where  gambling  is  quite  often  and  under 
certain  circumstances  illegal. 

Nor,  as  is  apparent  from  a  later  incident,  are  persons  who  associate 
with  unsavory  characters  entitled  to  consideration.  Mr.  Crane  testified 
that  he  gave  Mayor  O’Dwyer  $10,000  in  cash  on  a  front  porch  in  the 
dark.  Ambassador  O’Dwyer,  frantically  flying  up  from  Mexico,  denied 
it.  The  publicly  announced  verdict  of  the  committee  was  that  one  of 
the  two  had  perjured  himself.  This  verdict  of  guilt  in  the  alternative 
against  a  public  figure  is  a  new  weapon  in  the  arsenal  of  law  enforce¬ 
ment  for  which  I  predict  a  bright  future.  It  gets  two  birds  with  one 
shot,  and  at  the  same  time  is  so  simple  to  operate  that  even  a  child  can 
handle  it  without  danger  to  himself. 

Captious  critics  might,  of  course,  argue  that  Mayor  O’Dwyer’s 
official  conduct  in  New  York  and  Governor  Dewey’s  alleged  indifference 
to  Saratoga  gambling  were,  under  our  federal  system,  none  of  the 
business  of  Congress.  But  if  so  New  York  has  an  easy  answer.  If 
Senators  investigate  state  officials  over  television,  then  let  state  legislators 
use  the  same  medium  to  investigate  the  Senators  whenever  they  catch 
them  in  their  state.  Governor  Dewey  requested  the  committee  to  come 
to  Albany  and  learn  about  crime  from  him.  They  declined.  Immediately 
thereafter  they  should  have  been  hauled  to  Albany  under  subpoena  for 
a  compulsory  course  in  the  problem  of  crime.  It  makes  a  better  game 
if  the  opposing  side  occasionally  gets  the  ball. 

Bishop  Gannon  must  be  turning  in  his  grave  with  disappointment 
because  he  lived  before  criminal  inquisition  by  television.  He  had  to 
contend  with  the  grand  jury  system,  a  relic  of  the  days  when  it  was 
thought  that  investigations  of  crime  had  to  be  conducted  in  secret.  The 
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notion  was  that  even  suspicious  and  unsavory  characters  should  not  be 
pubhcly  accused  by  a  responsible  tribunal  unless  there  was  enough 
evidence  to  support  an  indictment.  And  so  the  bootleggers  who  supplied 
hquor  to  respectable  but  wayward  citizens  escaped.  If  Senators  who 
followed  the  inspiration  of  the  good  Bishop  could  have  compelled  the 
convivial  elements  of  our  various  cities  either  to  tell  over  television  the 
names  of  their  bootleggers  or  to  dechne  on  the  ground  of  self -incrimina¬ 
tion,  they  would  have  cleaned  up  every  country  club  in  the  land. 

Today  the  utility  of  this  device  in  getting  rid  of  subversive  ideas 
on  the  screen,  in  the  theater,  on  college  campuses,  is  as  yet  unexplored. 
Anyone  who  has  been  on  television  knows  the  camera  fright  involved 
in  a  first  appearance.  College  professors  are  shy  and  retiring  folk. 
When  their  opinions  are  inquired  into  before  20  million  listeners  by  an 
investigator  experienced  and  skilled  in  television  showmanship,  millions 
of  American  housewives  are  going  to  enjoy  the  entrancing  spectacle  of 
seeing  them  go  to  pieces  before  their  eyes  with  twitching  hands,  nervous 
voices,  hesitating  answers,  and  similar  evidences  of  guilt  which  made 
the  ancient  trial  by  ordeal  the  effective  instrument  that  it  was. 

Unfortunately  Senator  McCarthy  has  not  yet  attained  the  chair¬ 
manship  of  an  investigating  committee.  He  can  now  go  on  television 
himself  but  he  can’t  examine  unwilling  witnesses  there.  This  is  like 
trying  to  conduct  a  fox  hunt  without  a  live  fox.  But  the  process  of 
time  and  seniority  will  soon  remove  that  handicap,  and  when  the  Senator 
does  put  on  his  show  I’ll  lay  a  substantial  wager  with  my  bookie  (pro¬ 
vided  the  Kefauver  Committee  has  not  deported  him)  that  McCarthy 
will  make  the  efforts  of  the  present  committee  look  hke  the  work  of 
inept  amateurs. 

Trials  in  our  courts  of  justice  are  public  but  the  audience  is  so 
limited  that  the  ordinary  housewife  can’t  see  the  show  because,  as  we 
go  to  press,  cameras  are  still  banned.  I  suggest  that  if  this  rule  can’t 
be  changed,  all  the  judge  has  to  do  is  to  hold  a  trial  like  that  of  Alger 
Hiss  in  the  Yankee  Stadium.  By  this  method,  while  the  judge  could  not 
get  television  rights  he  would  still  have  quite  a  crowd  in  any  cause 
celebre.  And  since  judges  do  not  have  to  run  for  oflBce  as  often  as 
Senators,  this  minor  disadvantage  creates  no  real  injustice. 

The  beauty  of  criminal  investigation  by  television  is  that  it  permits 
us  to  preserve  intact  our  traditional  principle  against  self-incrimination 
and  at  the  same  time  prevents  that  privilege  from  getting  in  our  way. 
No  respectable  pubhc  figure  would  dare  invoke  it  over  a  coaxial  cable, 
so  that  it  is  a  rare  case  in  which  a  verdict  of  guilty  in  the  alternative 
between  the  accuser  and  the  accused  cannot  be  obtained  against  any 
prominent  individual. 

These  are  the  outstanding  virtues  of  this  new  technique  for  public 
hearings.  Others  might  be  added.  'This  kind  of  presentation  makes 
the  problems  of  government  simple  enough  to  be  understood  by  readers 
of  comic  strips.  It  eliminates  the  bores  who  are  unable  to  discuss  a 
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public  issue  as  a  matter  of  black  and  white.  When  ex-Mayor  O’Dwyer 
was  testifying  about  the  problem  of  crime  from  his  vast  experience  as 
a  prosecutor  and  a  mayor,  I  am  informed  the  stations  were  flooded  with 
calls  to  get  him  off  and  put  Virginia  Hill  back  on.  In  my  view  these 
people  had  a  point.  How  can  anyone  enjoy  a  good  detective  story  when 
his  train  of  thought  is  constantly  interrupted  by  tiresome  undramatic 
interpolation? 

Yet  in  spite  of  these  many  and  obvious  advantages,  I  am  prepared 
to  argue  that  the  entire  show  should  be  taken  off  the  road  and  that  here¬ 
after  no  investigator  should  ever  be  permitted  to  use  the  long  arm  of  a 
government  subpoena  to  force  any  witness,  however  unsavory,  to  con¬ 
fess  (or  discuss)  his  sins  before  20  million  people.  And  I  would  main¬ 
tain  this  view  even  if  I  were  convinced  that  it  meant  the  continuance  of 
the  horrid  gambling  at  Saratoga  that  has  shocked  the  conscience  of  the 
civilized  world.  And  if  the  great  television  audience  protested  I  would 
have  Arthur  Godfrey  appear  and  read  to  them  what  Moses  said  to  the 
children  of  Israel  when  they  began  the  worship  of  the  golden  calf:  “Ye 
have  sinned  a  great  sin.”  Exodus  32,  30.  I  would  have  him  explain  that 
justice  is  even  more  important  than  the  enforcement  of  sumptuary  laws. 

The  thing  which  I  believe  is  overlooked  by  those  who  argue  that 
television  is  a  legitimate  extension  of  our  traditional  public  hearing  is 
this.  The  reason  that  a  criminal  trial  is  public  is  not  to  obtain  the 
maximum  publicity  for  judges  or  prosecutors.  It  was  not  intended  to 
make  a  cause  celebre  out  of  criminal  prosecutions.  It  is  public  for  the 
protection  of  the  accused  against  star-chamber  methods,  and  for  the 
protection  of  the  public  against  secret  deals  and  alliances.  The  notion 
that  since  a  criminal  trial  is  usually  entertaining  it  should  be  so  staged 
as  to  provide  the  greatest  entertainment  to  the  greatest  number  is  not 
an  American  tradition.  A  criminal  hearing  should  not  be  a  star  cham¬ 
ber.  It  is  equally  important  that  it  should  not  be  a  circus. 

I  recognize  that  a  legislative  investigation  of  crime,  such  as  the 
Kefauver  Committee,  is  not  strictly  speaking  a  criminal  proceeding.  But 
anyone  viewing  the  proceedings  in  New  York  will  understand  how  easily 
it  can  be  turned  into  one  and  how  great  the  temptation  is  to  do  so.  If 
the  committee  succeeds  in  arousing  the  American  housewife,  it  is 
inevitable  that  there  will  be  a  counterreaction  and  the  American  house¬ 
wife  will  arouse  the  committee.  If  this  mutual  excitement  becomes  a 
common  incident  to  the  legislative  hearing,  blind  forces  will  be  un¬ 
leashed  which  I  do  not  like  to  contemplate.  When  a  congressional 
hearing  becomes  through  the  osmosis  of  television  more  of  a  trial  than 
an  attempt  to  obtain  information  for  legislative  action,  the  punishment 
may  be  as  severe  as  fine  or  imprisonment.  For  the  screen  actor  it  may 
be  the  loss  of  his  career.  For  a  college  professor  it  may  be  the  end  of 
his  job.  The  fact  that  these  incidents  can  happen  in  a  hearing  even 
without  television  does  not  in  my  view  justify  magnifying  them  a 
thousand  times  in  order  to  entertain  housewives. 
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But  apart  from  the  injustice  to  witnesses,  there  is  the  effect  on  the 
legislative  committee  itself.  It  tends  to  degrade  the  subject  matter  of 
the  hearings.  The  crucial  nonmilitary  problems  before  us  concern 
inflation  and  the  economics  of  mobilization.  But  these  are  dull  subjects. 
Their  Hooper  rating  would  be  nil.  The  sure-fire  topics  are  sin,  sex, 
and  subversion,  not  presented  abstractly  but  pepped  up  with  live  wit¬ 
nesses.  Sex  presents  its  difficulties  under  our  present  mores.  But 
properly  buttered  up  as  an  educational  show  there  is  no  reason  why  an 
investigation  of  vice  in  our  high  schools  would  not  be  accepted.  After 
all,  are  we  trying  to  protect  the  American  home  or  aren’t  we? 

My  trouble  here  is  not  a  moral  one.  It  is  only  that  the  really 
important  investigations  cannot  compete  with  these  circuses.  As  a 
result,  at  a  time  of  national  peril  we  see  the  time  of  our  most  important 
Senators  engaged  in  arousing  the  public  on  dangers  which  the  historian 
is  going  to  regard  as  of  the  utmost  triviality.  Indeed,  if  a  sensible  list 
of  priorities  for  the  expenditure  of  congressional  effort  and  for  the 
education  of  the  public  were  made  today  and  then  turned  upside  down 
with  the  least  important  thing  put  first,  we  would  have  the  present 
situation.  For  this  distortion  of  government  objectives,  investigation  by 
television  will  bear  an  increasing  responsibility. 

And  then  there  is  the  degrading  effect  of  an  audience  of  20  million 
on  the  manner  in  which  the  material  is  presented.  It  may  be  that  fox 
hunts  began  as  an  honest  attempt  to  exterminate  these  predatory  animals. 
I  do  not  think  they  are  that  today— at  least  not  the  hunts  I  have  seen. 
And  I  had  an  uneasy  suspicion,  as  I  watched  the  Senate  crime  hearing, 
that  the  same  metamorphosis  was  taking  place  there.  I  could  be  wrong, 
but  it  did  not  seem  to  me  that  putting  an  unwilling  witness  under  the 
strain  of  a  hot  lamp  and  an  audience  of  20  million  was  any  way  of 
obtaining  objective  information  to  be  used  in  drafting  legislation  on  a 
national  problem.  And  why  was  Mr.  Costello  asked  to  repeat  before 
this  vast  audience  information  about  his  activities  of  twenty  years  ago 
which  the  committee  already  had? 

I  do  not  charge  the  Kefauver  Committee  with  intolerance  or 
vindictiveness  in  the  conduct  of  the  hearings.  Senators  Kefauver  and 
Tobey,  who  played  the  principal  roles,  have  long  been  distinguished 
for  their  fairness  and  generally  liberal  attitudes.  But  the  requirements 
of  the  television  stage  on  which  they  have  been  appearing  make  an 
objective  investigation  almost  impossible.  It  is  too  apt  to  become  dull, 
and  if  it  does  it  will  go  off  the  air.  And  what  will  happen  when  intoler¬ 
ant  men  take  over  the  management  is  not  comfortable  to  contemplate. 

The  vice  of  this  television  proceeding  is  not  in  the  way  this  partic¬ 
ular  committee  conducted  it,  but  in  the  proceeding  itself.  Any  tribunal 
which  takes  on  the  trappings  and  aspects  of  a  judicial  hearing,  partic¬ 
ularly  where  there  is  compulsory  examination  of  witnesses,  must  conform 
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to  our  judicial  traditions,  or  sooner  or  later  it  will  develop  into  a 
monstrosity  that  demands  reform.  Those  traditions  are: 

1.  It  must  be  public  and  at  the  same  time  not  a  device  for  publicity. 

2.  It  must  protect  the  innocent  even  at  the  cost  of  letting  the  guilty 
escape. 

Television  has  no  place  in  such  a  picture.  For  witnesses  it  is  an 
ordeal  not  unlike  the  third  degree.  On  those  who  sit  as  judges  it  im¬ 
poses  the  demoralizing  necessity  of  also  being  actors.  For  the  accused 
it  oflFers  no  protection  whatever.  Former  Federal  Judge  Rifkind  recently 
said  that  our  judicial  procedure,  “forged  through  the  generations  to 
the  single  end  that  issues  shall  be  impartially  determined  on  relevant 
evidence  alone,  works  fairly  well  in  all  cases  but  one— the  celebrated 
cause.  As  soon  as  the  cause  celebre  comes  in,  the  judges  and  lawyers 
no  longer  enjoy  a  monopoly.  They  have  a  partner  in  the  enterprise, 
and  that  partner  is  the  press.”  I  would  add  that  when  television  is 
utilized  in  investigations  or  trials,  causes  celebres  will  increase  like 
guinea  pigs  and  still  another  partner  will  be  added— to  wit,  the  mob. 
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The  Issue  Is  Not  TV,  But  Fair  Play 

Telford  Taylor* 


Some  friends  of  mine  have  vacationed  for  many  years  in  Maine  at 
the  home  of  a  picturesque  and  elderly  resident  who  sets  his  face  sternly 
against  all  intrusions  of  the  machine  age.  Perennially  inconvenienced 
by  the  lack  of  a  telephone,  my  friends  recently  obtained  his  grudging 
consent  to  install  one.  A  few  days  later  they  discovered  the  old  gentle¬ 
man  hopping  excitedly  in  front  of  the  theretofore  hated  instrument  and 
shouting  into  it,  no  doubt  addressing  some  equally  venerable  crony, 
“By  gum,  Ehsha,  this  is  the  coming  thing!” 

Ever  since  the  opening  television  broadcasts  of  the  Senate  crime 
hearings  in  New  York  City,  most  of  the  American  public  has  found  it¬ 
self  in  the  same  situation  as  the  Maine  gaffer.  Television  is  not  merely 
Arthur  Godfrey  and  Milton  Berle  and  Howdy-Doody.  It  is  not  only  the 
entire  gamut— from  excellent  to  execrable— of  “entertainment.”  It  is, 
essentially,  a  device  which  enables  multitudes  to  view  and  hear,  from 
any  distance,  happening  and  occasions  of  the  most  diverse  description. 
This  is  the  primary  lesson  of  the  Senate  crime  hearings,  so  far  as  con¬ 
cerns  television. 

It  is  a  lesson  that  should  have  been  learned  much  sooner.  This  is 
not  the  first  time  that  a  public  event  has  scored  a  hit  on  television.  Last 
fall,  telecasts  of  the  United  Nations  sessions  on  the  Korean  question 
aroused  intense  public  interest  and  much  comment  in  the  press.  Nor 
was  the  crime  investigation  the  first  dramatic  congressional  inquiry  to 
be  televised.  As  long  ago  as  1948  the  House  Un-American  Activities 
Committee  hearings  involving  Alger  Hiss  and  Whitaker  Chambers  were 
watched  on  television. 

In  large  part,  the  terrific  impact  of  the  New  York  crime  telecasts 
derived  from  the  cumulative  conditioning  of  the  television  pubhc  which 

•  General  Taylor  is  a  practicing  attorney  in  New  York  City.  He  is  a  graduate 
of  Williams  College  and  tne  Harvard  Law  School  and  has  held  various  legal 
positions  in  the  Federal  Government,  serving  as  General  Counsel  of  the  Federal 
Communications  Commission  from  May,  1940,  to  October,  1942.  He  entered  the 
Army  in  October,  1942,  and  served  overseas  from  April,  1943,  until  the  end  of  the 
European  War.  He  served  as  Deputy  to  Justice  Robert  H.  Jackson  during  the  Erst 
Nuremberg  trial  and  succeeded  him  as  Chief  of  Counsel  for  War  Crimes  in  October, 
1946.  He  resimed  from  that  position  and  from  the  Army  in  August,  1949.  He  was 
made  a  Brigadier  General  in  April,  1946. 

This  article  is  reprinted,  by  permission,  from  the  New  York  Times  Magazine. 
The  full  title  is  “The  Issue  Is  Not  TV,  But  Fair  Play — ^Television  Is  Only  the 
Medium;  the  Need  Is  for  Higher  Standards  in  Congressional  Hearings." 
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already  been  accomplished.  The  crime  hearings,  however, 
seem  to  have  caught  the  rhythmic  moment  and  precipitated  full  aware¬ 
ness  of  the  almost  boundless  opportunities  inherent  in  television  com¬ 
munication. 

But  excitement  over  the  opportunities  must  not  be  allowed  to  ob¬ 
scure  the  risks  and  responsibiUties.  Did  the  televising  of  the  Kefauver 
hearings  manifest  a  valuable  new  ingredient  of  democratic  government? 
Or  did  it,  rather,  exploit  and  aggravate  the  sensational  features  which 
all  too  frequently  disfigure  congressional  investigations?  What  about 
the  rights  of  the  witnesses  who  were  haled  before  the  committee  and 
subjected  to  the  heat,  glare,  and  public  exposure  of  newsreels  and  tele¬ 
vision  in  addition  to  the  barrage  of  questions  from  the  committee  mem¬ 
bers  and  counsel?  These  and  other  problems  have  aroused  grave  con¬ 
cern  and  should  be  settled  by  debate  rather  than  default. 

In  addition,  there  is  the  question  whether  governmental  proceed¬ 
ings  other  than  congressional  investigations  will  soon  become  targets  of 
the  television  camera.  Shortly  after  the  conclusion  of  the  New  York 
crime  hearings,  great  controversy  arose  in  New  York  City  over  pro¬ 
posals  to  televise  the  city  council  finance  committee’s  hearings  on  an 
increase  in  the  sales  tax.  An  anti-sales  tax  citizens’  committee  asserted 
that  “a  real  public  hearing  today  means  that  the  public  is  entitled  to 
see  it  on  a  television  screen.” 

Televising  of  Senate  and  House  sessions  has  been  pubhcly  urged, 
but  for  the  time  being  this  does  not  seem  to  be  a  probabihty.  And  so 
far  no  one  has  seriously  suggested  televising  court  proceedings.  These 
possibilities  must  be  kept  in  mind  to  check  the  general  soundness  of 
one’s  conclusions,  but  for  the  moment  the  propriety  of  televising  con¬ 
gressional  investigations  is  the  issue  on  the  floor. 

In  approaching  this  question,  the  historical  origins  and  constitutional 
basis  of  congressional  investigations  must  not  be  overlooked.  By  nature, 
the  investigative  power  is  part  of  the  process  of  legislative  decision,  and 
its  main  purpose  is  to  furnish  the  legislators  with  information  necessary 
to  a  considered  decision.  Nearly  a  century  ago  Judge  Daly,  of  the  New 
York  Court  of  Appeals,  described  the  investigative  power  as  extending 
to  “any  matter  affecting  the  pubhc  interest  upon  which  it  may  be  im¬ 
portant  that  it— the  legislature— should  have  exact  information,  and  in 
respect  to  which  it  would  be  competent  for  it  to  legislate.  TTie  right 
to  pass  laws  necessarily  implies  the  right  to  obtain  information  upon 
any  matter  which  may  become  the  subject  of  a  law.”  And  in  the  exer¬ 
cise  of  this  right,  the  power  of  the  legislature  “to  compel  witnesses  to 
appear  and  testify  before  its  committees,  and  to  punish  for  disobedience” 
is  a  necessary  concomitant. 

The  purpose  of  the  Kefauver  hearings,  accordingly,  was  not  to 
decide  whether  Frank  Costello  or  any  other  person  had  been  guilty  of 
a  crime.  The  facts  disclosed  by  the  investigation  may,  indeed,  bear  on 
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such  matters,  but  the  committee  s  authority  under  the  Senate  resolution 
which  established  it  is  to  study  “whether  organized  crime  utilizes  the 
facihties  of  interstate  commerce  *  *  *  for  the  development  of  corrupting 
influences  in  violation  of  the  laws  of  the  United  States  or  of  the  laws 
of  any  state,”  and  on  the  basis  of  its  study  to  bring  before  the  Senate 
“such  recommendations  as  to  necessary  legislation  as  it  may  deem  ad¬ 
visable.” 

It  is  fundamental,  therefore,  that  neither  Costello  nor  any  other  wit¬ 
ness  was  on  trial  and  that  the  hearings  were  in  no  sense  a  judicial  pro¬ 
ceeding.  Yet,  indubitably,  thousands  of  people  who  read  the  news¬ 
papers  or  watched  the  television  screen  assumed  or  concluded  that  the 
hearings  indeed  constituted  a  trial.  Even  journalistic  comment  on  the 
hearings  has  been  replete  with  references  to  the  trial,  court  attendants 
and  other  verbiage  suggestive  of  judicial  proceedings. 

These  misunderstandings,  indeed,  are  the  basis  of  one  of  the  objec¬ 
tions  most  strongly  raised  against  televising  the  hearings.  It  is  argued 
that  television  gave  wide  currency  to  the  erroneous  notion  that  the  guilt 
or  innocence  oif  the  witness  was  being  adjudicated. 

But  is  television  the  culprit  here?  Nearly  every  well-publicized 
congressional  inquiry,  where  the  conduct  of  individuals  is  scrutinized 
for  its  bearing  on  questions  of  legislative  policy,  has  precipitated  the 
same  confusion.  One  need  only  recall  the  public  reaction  to  disclosures 
about  the  transactions  of  Charles  E.  Mitchell,  Albert  H.  Wiggin,  the 
Van  Sweringen  brothers,  and  other  leading  financiers  who  were  grilled 
by  Ferdinand  Pecora  in  the  Senate  banking  investigation  of  1933-34. 

If  misunderstanding  arises,  to  be  sure,  television  will  spread  it;  but 
if  action  is  taken  to  correct  misunderstanding,  television  will  spread  that, 
too.  Rather  than  sacrifice  the  benefits  of  public  enlightenment,  to  which 
television  can  contribute  so  effectively,  it  would  seem  wiser  to  turn  the 
advent  of  television  into  an  occasion  for  improving  congressional  com¬ 
mittee  procedures  and  clarifying  their  nature  and  purpose  in  the  mind 
of  the  pubhc. 

Another  argument  is  that  televising  a  witness’  face  and  behavior  in 
the  witness  chair  violates  his  right  to  privacy.  Under  the  laws  of  New 
York  and  other  states,  an  individual  is  protected  against  unauthorized 
pubhcation  of  a  person’s  appearance  and  testimony  in  official  public 
proceedings. 

A  witness  in  such  hearings  may  refuse  to  divulge  information  which 
bears  no  reasonable  relation  to  the  object  of  the  proceeding.  But  if  he 
has  knowledge  of  relevant  facts,  what  he  has  to  say  and  his  manner  of 
saying  it  are  subject  to  official  and  public  scrutiny. 

Here  again  television  presents  no  new  basic  issue.  If  a  witness  can 
be  required  to  appear  and  testify  on  the  record  before  a  public  sitting 
of  the  investigative  body,  if  the  record  of  his  testimony  may  be  printed 
and  distributed  in  ofBcial  reports  and  quoted  in  the  press,  and  if— as 


1 


Journal  of  the  Federal  Communications  Bar  Association  13 


has  long  been  the  practice— the  press  and  newsreels  may  publicize  his 
appearance  visually  as  well  as  verbally,  there  is  little  logic  in  drawing 
the  line  this  side  of  radio  and  television. 

For  the  public  character  of  legislative  inquiries  (unless  security  con¬ 
siderations  require  secrecy)  is  no  superficial  appendage,  but  highly  func¬ 
tional.  In  judicial  proceedings  the  public  is  admitted  in  order  to  min¬ 
imize  the  risk  of  secretly  corrupted  Star  Chamber  proceedings.  But  the 
public  is  not  expected  to  participate  in  or  influence  the  actions  of  judge 
or  jury;  on  the  contrary,  the  utmost  precautions  are  taken  to  insulate 
them  from  outside  pressures.  The  legislative  process  in  a  democracy, 
by  contrast,  should  be  responsive,  though  not  immediately  submissive, 
to  the  expressions  of  the  electorate. 

The  public,  in  short,  is  entitled  not  only  to  receive  the  information 
uncovered  in  legislative  investigations  but  also  to  comment  on  it  and 
supplement  it  by  petitions  and  letters  to  the  legislature  or  through  other 
appropriate  channels.  Public  participation  is  an  organic  part  of  the 
legislative  process,  and  it  is  a  necessary  part  of  the  lawmakers’  burden 
that  the  lightning  of  the  public’s  anger  should  beat  about  their  heads 
and  the  sunshine  of  its  smile  warm  their  hearts.  This  is  why  maximum 
publicity,  within  the  limits  of  decorum  and  fairness,  is  desirable. 

But  if  the  right  to  privacy  is  not  a  valid  test,  most  assuredly  fair¬ 
ness  is.  Even  though  congressional  hearings  are  non-judicial,  and  guilt 
or  innocence  is  not  at  stake,  unproved  charges  made  and  incomplete 
facts  divulged  in  the  course  of  an  investigative  hearing  can  have  the 
most  disastrous  effect  on  individual  reputations.  If  the  televising  of 
hearings  tends  to  make  such  hearings  unfair,  then  either  the  televising 
should  be  foregone  or  steps  taken  to  mitigate  its  dangering  effects. 

There  are,  it  seems  to  me,  three  principal  respects  in  which  tele¬ 
vision  may  tend  to  undermine  the  fairness  and  decorum  of  congressional 
investigations,  unless  preventive  measures  are  adopted: 

1.  Excessive  noise,  light,  heat,  or  other  disruptive  circumstances: 
Much  has  been  said,  and  rightly,  of  the  glare  of  lights  and  general  dis¬ 
turbance  which  now  accompanies  an  important  congressional  investiga¬ 
tion.  It  is  unfair  to  a  witness  to  subject  him  to  the  interminable  popping 
of  flash  bulbs,  the  heat  and  dazzle  of  klieg  lights  and  the  jumping  about 
of  innumerable  photographers  seeking  new  angles.  Furthermore,  these 
things  make  a  Roman  holiday  of  the  occasion  and  degrade  the  lawmak¬ 
ing  process. 

It  is  not  generally  realized,  however,  that  television  is  not  the  sole 
or  even  the  principal  offender.  At  the  New  York  crime  hearings  the 
television  cameras  were  placed  in  the  comers  of  the  room  and  were 
relatively  unobtmsive.  In  large  part,  the  glare  and  heat  of  lights  and 
the  flash  bulbs  and  almost  incessant  motion  were  due  to  the  newsreel 
and  press  photographers. 

Nearly,  if  not  quite  all,  of  this  disturbance  is  wholly  unnecessary  in 
a  chamber  which  is  properly  equipped.  At  the  United  Nations,  tele- 
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vision  cameras  are  located  in  glass  booths,  the  room  is  brightly  but  not 
oppressively  illuminated,  and  the  camera  work  proceeds  practically  un¬ 
noticed.  At  the  Nuremberg  trials,  newsreel  and  other  cameras  were  like¬ 
wise  confined  to  corner  booths  and  other  inconspicuous  vantage  points, 
and  their  operation  in  no  way  detracted  from  the  solemnity  and  quiet 
of  the  proceedings. 

There  is  no  reason  why  similar  restrictions  cannot  be  enforced  in 
congressional  hearings  and  every  reason  why  they  should  be.  Neither 
flash  bulbs  nor  the  clicking  of  cameras  nor  any  moving  about  of  press 
representatives  within  the  “operational  area”  of  the  hearings  should  be 
permitted  while  the  committee  is  in  session.  Installing  the  necessary 
lxx)ths  will  run  up  the  costs.  But  if  congressional  hearings  are  important 
enough  to  be  photographed  and  televised,  they  are  important  enough  to 
justify  the  expense  of  preserving  the  proper  atmosphere,  in  fairness  both 
to  the  witnesses  and  to  the  legislative  process  itself. 

If  these  precautions  are  observed,  I  do  not  think  that  “mike  fright” 
or  “stage  fright”  will  discomfort  many  witnesses.  It  is,  in  any  event, 
the  inherent  tension  of  public  controversy  that  is  the  primary  cause  of 
nervousness.  The  microphone  has  become  a  standard  item  of  furniture 
in  large  public  rooms,  and  witnesses  may  legitimately  be  required  to  ac¬ 
commodate  themselves  to  it.  No  doubt  the  witness  who  is  poised  and 
articulate,  or  who  conveys  an  impression  of  simplicity  and  sincerity,  will 
appear  to  best  advantage  with  the  pubhc.  But  this  is  characteristic  of 
all  human  intercourse,  and  these  qualities  are  just  as  valuable  before  a 
jury  as  before  the  microphone  or  camera. 

2.  Incomplete  presentation:  One  of  the  most  serious  hazards  is  that 
television  may  cany  only  the  sensational  parts  of  a  hearing,  or  that  the 
portions  selected  may  distort  or  “slant”  the  presentation.  This  may 
occur  by  design,  by  accident,  or  by  the  pressure  of  commitments  to 
broadcast  other  programs  during  the  course  of  the  hearings.  Of  course, 
this  risk  is  not  peculiar  to  television;  it  is  also  inherent  in  newspaper 
coverage.  But  variety  in  reporting  techniques  and  editorial  points  of 
view  is  at  least  a  mitigating  factor  in  the  case  of  the  press.  Moreover, 
even  though  scurrilous  and  one-sided  journalism  may  be  tolerated  in 
our  society,  these  qualities  cannot  be  allowed  to  pervade  the  radio 
waves. 

It  is  highly  necessary,  therefore,  that  television  broadcasts  of  con¬ 
gressional  investigative  hearings  be  complete,  or  if  unavoidable  circum¬ 
stances  necessitate  selection,  that  the  most  scrupulous  fairness  be  exer¬ 
cised  so  that  the  nature  of  the  selection  does  not  work  to  the  damage 
of  any  individual  or  to  the  prejudice  of  a  fair  presentation  of  the  issues. 
Congressional  committees  should  not  permit  broadcasts  of  their  hear¬ 
ings  without  advance  plans  and  assurances  that  satisfy  these  standards. 

3.  Commercial  sponsorship:  Only  one  of  the  national  networks 
which  carried  the  New  York  crime  hearings  obtained  a  commercial 
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sponsor— Time  magazine— for  these  programs.  The  propriety  of  allowing 
a  private  concern  to  exploit  for  commercial  advertising  a  governments 
proceeding  has  since  been  much  debated.  For  the  defense  it  has  been 
argued  that  sponsorship  helps  the  networks  meet  the  costs  and  thus 
encourages  them  to  carry  more  of  such  events  than  would  be  the  case 
if  sponsorship  were  prohibited. 

However,  it  may  be  doubted  whether  this  would  be  the  eflFect  in 
the  long  run.  Private  concerns  sponsor  programs  for  advertising  or 
good-will  advantages.  In  the  nature  of  things,  they  will  seek  to  capital¬ 
ize  on  the  most  “colorful”  hearings  or  portions  of  a  protracted  hearing. 
If  commercial  sponsorship  is  permitted,  the  networks  will  come  to  de¬ 
pend  on  it,  and  the  inevitable  result  will  be  selective  coverage  based 
on  advertising  considerations— the  very  outcome  which  it  is  vital  to 
avoid. 

Furthermore,  one  cannot  overlook  the  possibility  that  a  venal  com¬ 
mittee  and  an  uninhibited  advertiser  might  prostitute  the  investigative 
process  and  concoct  a  show  to  the  political  advantage  of  the  one  and 
the  financial  benefit  of  the  other.  And  in  any  case,  it  would  be  most 
unfortunate  if  the  determination  whether  or  not  to  broadcast  a  govern¬ 
mental  proceeding  or  a  part  of  it  should  hang  upon  the  advertising 
judgment  of  a  commercial  concern.  Rather  we  should  continue  to  en¬ 
force  the  public  interest  responsibilities  of  the  networks,  perhaps  as¬ 
sisted  by  grants  from  nonprofit  foundations,  and  eventually  supple¬ 
mented  by  the  operations  of  noncommercial  radio  and  television  stations. 

Nor  is  the  question  of  taste  a  trivial  one.  It  has  been  argued  that 
advertising  sponsorship  of  the  Kefauver  telecasts  was  no  more  to  be 
condemned  than  advertising  in  newspapers,  the  circulation  of  which  was 
raised  by  coverage  of  the  hearings.  This  overlooks  the  basic  difference 
between  use  of  the  same  general  medium  and  direct  sponsorship  of 
the  coverage  itself,  as  if  an  advertiser  bought  and  paid  for  the  news¬ 
paper  space  in  which  the  press  accounts  were  carried. 

It  simply  is  not  seemly  that  Presidential  addresses,  proceedings  of 
Congress,  and  its  constituent  committees,  or  other  official  events  should 
come  to  us  “by  courtesy  of’  soap,  beer,  or  bubblegum,  or  even  any  less 
personal  and  more  dignified  commodity.  All  considerations  lead  to  the 
conclusion  that  commercial  sponsorship  should  not  be  permitted. 

No  doubt  there  are  problems  to  be  worked  out  in  addition  to  those 
discussed  above.  Now  diat  millions  of  people  can  be  given  a  window 
through  which  to  watch  congressional  investigations,  it  is  high  time 
that  the  general  standards  of  procedure  should  be  overhauled  and  raised, 
in  the  interests  both  of  good  legislation  and  fair  play  for  individuals. 
Under  proper  safeguards,  the  televising  of  public  hearings  should  be  a 
highly  beneficial  thing,  both  in  principle  and  in  fact.  The  citizen’s 
opportunity  for  direct  contact  with  governmental  proceedings  has  been 
greatly  enhanced.  If  the  opportunity  is  intelligently  exploited,  our  de¬ 
mocracy  will  be  strongly  reinforced. 
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Recent  Court  and  Agency  Decisions 

Applications— Comparative  Consideration— Factors  (Scripps-Howard 
Radio,  Inc.,  v.  F.C.C.,  189  F.(2d)  677,  7  R.R.  2001  (App.D.C.  1951)). 

The  court  in  this  case  restated  the  factors  governing  comparative 
consideration  of  mutually  exclusive  applications.  Superiority  of  one 
apphcant  over  another  in  one  or  more  phases  of  qualification  or  opera¬ 
tional  ability  does  not  necessarily  constitute  superiority  under  the  statu¬ 
tory  standards,  nor  may  the  Commission  or  the  reviewing  court  simply 
add  up  the  factors  as  to  which  each  applicant  is  superior  and  decide 
according  to  numerical  result.  The  relative  importance  of  the  several 
factors  involved  must  be  weighed.  Assuming  minimal  qualifications, 
superiority  in  those  matters  most  conducive  to  the  public  interest  will 
outweigh  superiority  of  a  rival  in  others.  A  slight  degree  of  superiority 
in  several  factors  might  be  more  than  offset  by  substantial  inferiority  in 
one.  The  court  discussed  the  various  factors  which  the  Commission 
had  considered  in  its  decision  and  upheld  the  Commission’s  action  in 
preferring  one  applicant  over  another.  In  particular,  the  court  held 
that  the  Commission  acted  within  its  permissible  discretion  in  giving 
weight  to  considerations  of  local  residence  and  familiarity  with  local 
conditions  and  in  attaching  significance  to  the  fact  that  the  successful 
apphcant,  in  contrast  with  die  other,  was  dissociated  with  existing  media 


Journal  of  the  Federal  Communications  Bar  Association  17 


of  mass  communication  in  the  area  affected.  “Where  one  apphcant  is 
free  of  association  with  existing  media  of  communication,  and  the  other 
is  not,  the  Commission,  in  the  interest  of  competition  and  consequent 
diversity,  which  as  we  have  seen  is  a  part  of  the  public  interest,  may 
let  its  judgment  be  influenced  favorably  toward  the  apphcant  whose 
situation  promises  to  promote  diversity.” 

Certiorari  has  been  prayed  for  in  this  case. 


Applications— Fair/  Efficient,  and  Equitable  Distribution  of  Facilities 

(Huntington  Broadcasting  Co.  v.  F.C.C., . F.(2d) . ,  7  R.R.  2030 

(App.D.C.  1951)). 

Appellant  in  this  case  proposed  a  new  Class  III  station  to  operate 
on  a  clear  channel  with  5-kw  power,  to  be  located  in  the  city  of  Hunt¬ 
ington  Park.  Huntington  Park,  although  an  independent  municipahty 
with  its  own  civic,  social,  rehgious,  educational,  and  governmental  or¬ 
ganizations,  is  a  suburb  of  Los  Angeles  and  an  integral  part  of  the  Los 
Angeles  metropolitan  district.  Intervenor  proposed  a  new  station  of  the 
same  type  to  be  located  in  Los  Angeles.  The  Commission  preferred 
the  intervenor.  On  appeal,  it  was  contended  that  under  Sec.  307(b)  of 
the  Act  the  Commission  was  required  to  weigh  the  relative  needs  of 
Los  Angeles  and  Huntington  Park  for  a  new  broadcast  station.  The 
court  rejected  this  argument.  Each  applicant  would  serve,  not  only 
Huntington  Park  but  almost  all  of  the  metropolitan  area  as  a  whole. 
The  question  was  therefore  not  one  of  competition  between  two  com¬ 
munities,  but  between  two  applicants  each  proposing  to  serve  the  same 
great  community. 

Contracts— Employment  Contracts— Restrictive  Covenants  (Summit 
Radio  Corp.  v.  Freed,  Ohio  Ct.  App.,  Dec.  6,  1950)). 

The  facts  in  this  case  are  set  out  in  11  F.C.Bar  J.  27.  The  Court 
of  Appeals  afiBrmed  the  judgment  of  the  lower  court  enforcing  a  restric¬ 
tive  covenant  against  a  radio  announcer  and  disk  jockey  and  enjoining 
him  from  broadcasting  over  any  radio  station  located  within  a  radius  of 
75  miles  of  Akron  for  a  period  of  one  year  after  termination  of  his  em¬ 
ployment  by  the  plaintiff.  The  court  found  that  defendant,  by  his 
natural  talent,  training,  ability,  and  the  promotional  efforts  of  the  station, 
had  become  a  personality  of  value  in  the  radio  field;  that  his  services 
were  useful  in  acquiring  a  hstening  audience;  that  it  would  probably 
take  the  broadcaster  a  year  to  find,  train,  and  promote  the  services  of 
a  new  employee  to  render  similar  services;  that  the  effective  area  of 
the  station’s  listening  audience  was  within  the  territorial  area  set  out  in 
the  contract;  that  there  were  a  great  many  radio  stations  outside  this 
area,  and  that  the  restrictive  covenant  did  not  apply  to  television.  The 
court  concluded  that  the  restrictive  covenant  in  the  employment  con- 
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tract  was  a  proper  protection  of  the  station’s  business,  the  territorial 
limitation  was  not  unreasonable,  the  duration  of  the  covenant  was  not 
excessive,  the  agreement  did  not  contravene  pubhc  policy,  and  there 
was  adequate  consideration  for  the  agreement. 

The  Supreme  Court  of  Ohio  refused  to  hear  the  case. 

Defamation— Conflict  of  Laws  (Howser  v.  Pearson,  95  F.Supp.  936 
(D.C.  1951)). 

PlaintifF,  a  former  California  attorney  general,  brought  an  action 
for  defamation  on  the  basis  of  a  radio  broadcast  heard,  among  other 
places,  in  ten  western  states.  Under  California  law  a  defamatory  state¬ 
ment  concerning  a  pubhc  oflBcial  is  privileged  even  if  untrue,  provided 
it  was  made  in  good  faith  and  without  malice.  The  same  rule  prevails 
in  Arizona  and  Utah,  but  the  common  law  rule  generally  is  that  only 
matters  of  fair  comment  and  criticism  are  privileged  and  not  untrue 
statements.  Defendant  contended  that  California  law  governed,  while 
plaintifiF  argued  that  the  law  of  each  state  should  govern  as  to  so  much 
of  the  transmission  as  took  place  within  its  borders.  The  court  adopted 
the  latter  contention,  although  recognizing  that  it  might  present  some 
practical  difBculties.  Since  the  jury  found  that  the  statements  were 
true,  the  matter  became  moot. 

Fraud— Using  the  Mails  to  Defraud— Radio  Broadcasts  (United  States 
V.  Whitmore  et  al.,  97  F.Supp.  733  (S.D.Calif.,  1951)). 

Defendants  were  indicted  for  mail  fraud  as  a  result  of  an  advertis¬ 
ing  campaign  for  Christmas  tree  ornaments,  carried  on  by  means  of 
radio  announcements.  Representations  were  made  that  listeners  could 
obtain  for  $1  “the  most  sensational  Christmas  tree  ornament  package 
of  all  time,”  “the  most  beautiful  Christmas  tree  ornaments  you  have 
ever  seen,”  “85  out-of-this-world  colorful,  ghttering  ornaments  that  will 
make  your  tree  the  talk  of  your  neighborhood.”  Defendants  moved  to 
dismiss  the  indictment,  contending  that  these  characterizations  were 
“purely  puffing,  matters  of  opinion,  and  are  representations  for  which 
there  is  no  standard  or  norm  to  determine  their  truth  or  false  state¬ 
ment.”  The  court  denied  the  motion  to  dismiss,  holding  that  “traders 
talk”  or  “puffing,”  even  though  it  might  not  give  rise  to  civil  hability, 
comes  within  the  mail  fraud  statute. 

Judicial  Review— Rule  Making— Television  Standards  (Radio  Cor¬ 
poration  of  America  v.  United  States,  341  U.S.  412,  7  R.R.  2011 
(1951)). 

While  this  case  aroused  much  popular  interest  and  was  of  consider¬ 
able  practical  importance,  it  adds  little  to  the  law.  The  court  held 
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simply  that  the  Commission’s  determination,  on  the  basis  of  the  evi¬ 
dence  presented  to  it,  that  the  CBS  color  television  system  would  pro¬ 
vide  the  public  with  good  quahty  color  and  that  television  viewers 
should  be  given  an  opportunity  to  see  it  if  they  so  desired  was  not 
arbitrary  or  against  the  pubhc  interest  as  a  matter  of  law.  The  wisdom 
of  the  decision  made  could  be  contested,  as  indeed  it  had  been  by  the 
two  dissenting  commissioners,  but  “courts  should  not  overrule  an  ad¬ 
ministrative  decision  merely  because  they  disagree  with  its  wisdom.” 
There  was  no  abuse  of  discretion  on  the  part  of  the  Commission  in  re¬ 
fusing  to  reopen  proceedings  to  permit  RCA  to  offer  proof  of  new  dis¬ 
coveries  for  its  system.  Mr.  Justice  Frankfurter  filed  his  famous  opinion 
“dubitante,”  in  which  he  questioned  the  need  for  haste  in  adopting  color 
standards  and  expressed  some  doubt  as  to  whether  radio  and  television 
are  even  worth  while.  ^ 


Labor  Relations— Bargaining  Unit  (Florida  Broadcasting  Co.#  93 
N.L.R.B.  No.  260  (April  21,  1951)). 

Technical  employees  of  a  radio  and  television  broadcaster  will  not 
be  divided  into  two  units— a  television  and  FM  unit  and  an  AM  unit— 
where,  although  AM  and  FM  on  the  one  hand  and  television  on  the 
other  hand  are  under  the  supervision  of  different  officials,  and  separate 
staffs  for  sales,  program  planning,  announcing,  and  technical  operation 
are  maintained,  all  technical  personnel  are  under  the  supervision  of  the 
chief  engineer  and  there  is  some  interchange  of  functions  between  the 
different  services.^ 

Radio  announcer-control  operators,  television  announcer-control  op¬ 
erators,  the  traffic  and  control  operator,  an  “announcer  and  turntable” 
and  a  “program-music  department  and  announcer”  will  not  be  included 
in  a  unit  of  technical  employees  represented  by  the  IBEW.  Normally 
radio  and  television  announcers  will  be  excluded  from  bargaining  unite 
of  radio  technicians,  although  they  operate  certain  equipment  as  in¬ 
cidental  to  their  announcing  functions.  The  armouncers’  functions  were 
primarily  announcing,  the  traffic  operator  did  not  necessarily  have  to 
have  technical  training  or  operate  technical  equipment,  and  the  pro¬ 
gram-music  announcer  had  no  scheduled  periods  for  operation  of  the 
control  boards. 


*  "No  doubt  the  radio  enlarges  man’s  horizon.  But  by  making  him  a  captive 
listener  [sicl  it  may  make  for  spiritual  impoverishment.  Indiscriminate  use  of  the 
radio  denies  him  the  opportunities  for  renection  and  for  satisfying  those  needs  of 
withdrawal  of  which  silent  prayer  is  only  one  manifestation.  It  is  an  uncritical 
assumption  that  every  form  of  reporting  or  communication  is  equally  a^ptable  to 
every  situation.  ...” 

*To  the  same  effect  see  Scrip>ps-Howard  Radio,  Inc.,  93  N.L.R.B.,  No.  184 
(April  3,  1951),  where  a  single  unit  including  all  engineers  and  technicians  at  the 
employer’s  AM,  FM  and  television  stations  was  held  appropriate. 
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Labor  Relations— Bargaining  Unit  (Neptune  Broadcasting  Co./  94 
N.L.R.B.  No.  136  (June  6,  1951)). 

Salesmen  and  ofiBce  clerical  employees  of  a  small  radio  station  will 
not  be  included  in  the  same  AFRA  unit  with  announcer-control  board 
operators.  This  would  not  conform  to  the  well  established  bargaining 
pattern  in  the  radio  broadcasting  industry.  The  clerical  employees  and 
salesmen  will  not  be  included  in  the  same  unit  with  each  other  as  there 
is  no  close  community  of  interest  existing  between  them.  Specialists, 
who  initiate  and  put  on  their  own  personal  programs,  receiving  no 
salary  from  the  broadcaster  but  being  paid  a  talent  fee  if  a  sponsor  is 
obtained  and  a  selhng  commission  if  they  sell  the  program  inde¬ 
pendently,  are  “employees”  of  the  station  for  collective  bargaining 
purposes,  since  their  special  programs  are  an  integral  part  of  the  broad¬ 
caster’s  business,  they  are  subject  to  the  broadcaster’s  power  of  selec¬ 
tion  and  retention,  and  their  services  are  utilized  by  the  employer  for 
the  purpose  of  building  audiences  and  selling  advertising.  Tne  fact 
that  a  speciahst  may  not  rely  on  this  work  as  his  principal  means  of 
hvelihood  does  not  derogate  from  his  right  to  representation.  Even 
high  school  students  who  put  on  an  amateur  show  which  has  not  yet 
been  sold  to  a  sponsor  are  entitled  to  be  included.  The  specialists  will 
be  included  in  the  unit  with  the  announcer-control  board  operators. 


Labor  Relations— Bargaining  Unit  (Radio  Station  KHMO/  94  N.L.R.B. 
No.  207  (June  26,  1951)). 

Announcers  who  spend  some  time  operating  control  room  equip¬ 
ment  will  not  be  established  in  a  separate  unit  apart  from  other  an¬ 
nouncers  or  included  in  an  IBEW  unit  with  transmitter  engineers.  The 
work  which  they  perform  at  the  control  board  does  not  require  technical 
knowledge  or  training,  they  are  not  subject  to  supervision  of  the  chief 
engineer  and  their  principal  job  is  announcing.  The  fact  that  these 
announcers  spend  a  greater  proportion  of  their  time  at  the  control 
board  than  do  other  announcers  is  insufiBcient  to  indicate  that  they 
have  separate  work  interests. 


Labor  Relations— Bargaining  Unit— Eligibility  to  Vote  (WCAU,  Inc., 
93  N.L.R.B.  No.  162  (March  29,  1951)). 

StaflF  announcers  for  a  broadcaster’s  radio  station  who  announce 
station  breaks  and  spot  announcements  over  the  afiBliated  television  sta¬ 
tion  may  not  vote  in  a  bargaining  unit  of  television  employees  where, 
although  they  make  over  ^  per  cent  of  the  station  breaks  and  spot 
announcements,  this  is  only  a  minor  part  of  their  daily  duties.  Only 
those  employees  who  spend  50  per  cent  or  more  of  their  time  in  tele- 
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vision  work  are  eligible  to  vote.  A  singer  who  spends  more  of  her 
time  singing  on  television  than  on  radio  is  eligible  to  vote  even  though 
she  is  under  contract  to  the  radio  station. 


Labor  Relotions—Bargaining  Unit— Professional  Employees  (In  the 
Matter  of  National  Broadcasting  Co.,  Inc.,  95  N.L.R.B.  No.  72  (July 
28,  1951)). 

In  this  case  NABET  sought  to  represent  a  unit  of  all  nonperform¬ 
ing  employees  in  the  program  department  of  a  television  station.  The 
employer  contended  that  the  staging  services  assistants  should  be  per¬ 
mitted  to  vote  in  a  self-determination  election  on  the  basis  that  they 
were  either  a  professional  or  a  craft  group.  The  staging  services  assist¬ 
ants  did  lettering,  designing  of  title  cards,  pictorial  decorating,  and  any 
form  of  decor  related  to  scenic  background;  they  also  repaired  furni¬ 
ture,  erected  sets,  procured  and  shift^  props.  One  of  them  had  had 
fine  arts  training  at  a  university  and  was  a  skilled  amateur  photog¬ 
rapher,  the  other  had  had  experience  in  “movie”  and  theatrical  work 
in  France,  principally  as  a  make-up  artist.  The  Board  held  that  the 
staging  services  assistants  were  not  “professional  employees”  within 
Section  2(12)  of  the  National  Labor  Relations  Act^,  and  included  them 
in  the  unit.^  The  film  editor  and  operations  directors  were,  excluded 
as  being  supervisors. 


Labor  Relations— Bargaining  Unit— Television  Directors  os  Super¬ 
visors  (American  Broadcasting  Co.,  Inc.  (KECA-TV),  93  N.L.R.B.  No. 
245  (April  19,  1951)). 

Television  directors,  assistant  directors,  and  floor  managers  at 
KECA-TV  are  “supervisors”  within  the  meaning  of  Section  2(11)  of  the 
National  Labor  Relations  Act®  since,  by  the  exercise  of  independent 
judgment,  they  responsibly  direct  employees  of  the  broadcaster  engaged 

*A  professional  employee  is  one  who  is  engaged  in  work  “(IV)  requiring 
knowledge  of  an  advanced  tyi^  in  a  field  of  science  or  Teaming  customarily  acquired 
by  a  prolonged  course  of  specialized  intellectual  instmction  and  study  in  an  institu¬ 
tion  of  higher  learning  or  a  hospital,  as  distinguished  from  a  general  academic 
education.  ...” 

'‘Since  no  union  sought  to  r^resent  the  sta^g  services  assistants  in  a 
separate  unit  (the  United  Scenic  Artists  of  America  local  having  withdrawn)  the 
Board  found  it  unnecessary  to  determine  whether  they  constituted  a  craft. 

*  “The  term  ‘supervisor’  means  any  individual  having  authority,  in  the 
interest  of  the  employer,  to  hire,  transfer,  suspend,  lay  off,  recall,  promote,  discharge, 
assign,  reward,  or  discipline  other  employees,  or  responsibly  to  direct  them,  or  to 
adjust  their  grievances,  or  effectively  to  recommend  such  action,  if  in  connection 
with  the  foregoing  die  exercise  of  such  authority  is  not  of  a  merely  routine  or 
clerical  nature,  but  requires  the  use  of  independent  judgment.”  29  U.S.C.  §152(11). 
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in  the  production  of  shows  for  television,®  and  have  authority  to  hire 
employees,  such  as  talent  on  house  shows.  The  contention  that  directors 
do  not  “responsibly  direct”  because  their  directions  are  not  orders  but 
“suggestions,  requests,  cues”  is  without  merit.  “What  would  be  a  direc¬ 
tion  in  another  industry  may  be  termed  a  ‘suggestion  in  the  field  of 
television,  but  nevertheless  it  is  the  director’s  concept  of  the  desired 
result  that  governs  the  response  of  the  performer,  regardless  of  the 
manner  of  communication.”  Even  if  it  were  true  that  directors  hired 
talent  only  in  the  capacity  of  “producer,”  the  fact  that  directors  regularly 
perform  such  work  is  sufficient  to  tie  their  interests  with  those  of  man¬ 
agement. 


Labor  Relations— Bargaining  Unit— Television  Program  Department 
(American  Broadcasting  Co.  (KGO-TV),  94  N.L.R.B.  No.  26  (May  2# 
1951)). 

Where  the  program  department  of  a  television  station  functions  as 
an  integrated  and  co-ordinated  unit  under  the  ultimate  supervision  of 
the  program  manager,  with  the  employees  of  the  difFerent  subdivisions 
worldng  together  as  a  team,  in  order  to  produce  finished  programs,  it 
should  not  be  divided  for  collective  bargaining  purposes  into  separate 
units  of  program  assistants  who  aid  in  the  direction  of  programs,  pro¬ 
gram  assistants  who  act  in  the  capacity  of  stagehands,  program  assistants 
who  help  in  the  art  department,  constructing  and  handling  scenery,  and 
film  department  employees  and  the  program  co-ordinator. 


Labor  Relations— Union  Activities— Derogatory  Statements  Concern¬ 
ing  Employer's  Television  Programming  (Jefferson  Standard  Broad¬ 
casting  Co.,  94  N.L.R.B.  No.  227  (June  29,  1951)). 

During  the  course  of  a  labor  dispute  between  the  broadcaster  and 
its  technical  employees  and  while  the  union  (IBEW)  was  picketing  the 
broadcaster’s  place  of  business,  although  without  having  called  a  strike, 
the  union  published  and  distributed  a  handbill  strongly  criticizing  the 
broadcaster’s  television  programs  and  implying  that  the  broadcaster 
considered  the  city  a  “secon^class  community.”  While  the  handbill  was 
signed  “WBT  Technicians,”  it  did  not  bear  the  union’s  name,  did  not 
refer  to  the  labor  dispute,  and  was  distributed  not  only  at  the  picket 
line  but  at  many  other  places  throughout  the  business  section  of  the 
city.  The  broadcaster  discharged  ten  of  its  technical  employees  for 
having  published  and  distributed  the  handbill.  The  trial  examiner 
found  that  this  was  a  violation  of  the  National  Labor  Relations  Act 
because  the  handbill  was  a  protected  phase  of  the  employees’  union  and 


*  To  the  same  efiFect  see  WCAU,  Inc.,  93  N.L.R.B.,  No.  162  (March  29,  1951); 
American  Broadcasting  Co.  (KGO-TV),  94  N.L.R.B.,  No.  26  (May  2,  1951). 
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concerted  activity  under  Section  7  of  the  Act,  which  guarantees  the  ri^t 
to  engage  in  “concerted  activities  for  the  purpose  of  collective  bargain¬ 
ing  or  other  mutual  aid  or  protection.”  The  Board  reversed  this  holding 
on  the  ground  that,  while  the  employees  had  not  misrepresented  the 
facts  they  cited  to  support  their  disparaging  report,  and  while  their 
ultimate  purpose  was  lawful,  that  purpose  was  undisclosed;  the  em¬ 
ployees  purported  to  speak  as  experts  and  did  not  indicate  that  they 
sought  to  secure  any  benefit  for  themselves,  as  employees.  The  Board 
held  that  the  employees  had  deliberately  undertaken  to  ahenate  their 
employer’s  customers  by  impugning  the  technical  quality  of  his  product 
and  that  these  tactics,  in  the  circumstances  of  the  case,  were  hardly  less 
indefensible  than  acts  of  physical  sabotage.  The  subject  matter  of  the 
employees’  attack  upon  their  employer  was  not  related  to  their  interests 
as  employees. 

Member  Murdock  dissented  at  some  length  on  this  point.  He 
thought  the  decision  was  a  “startling”  one  and  that  there  was  nothing 
unlamul  in  what  the  employees  did. 


Radio  Broadcasting— Radio  Reception  in  Streetcars  and  Buses 
(Poliak  V.  Public  Utilities  Commission  of  the  District  of  Columbia/ 
. F.(2d) . ,  7  R.R.  2021  (App.D.C.  1951)). 

Plaintiffs  in  this  case,  passengers  on  streetcars  and  buses  of  the 
Capital  Transit  Company  in  Washington,  D.C.,  appealed  from  an  order 
of  the  district  court  dismissing  their  petition  of  appeal  from  an  order  of 
the  Public  Utilities  Commission  which  in  turn  dismissed  an  investigation 
of  transit  radio  and  found  that  transit  radio  did  not  reduce  safety,  “tends 
to  improve  the  conditions  under  which  the  public  rides,”  and  “is  not 
inconsistent  with  public  convenience,  comfort  and  safety.”  The  court  of 
appeals  in  a  landmark  decision  held  that  the  transit  radio  broadcasts 
were  an  unconstitutional  infringement  upon  the  plaintiffs’  liberty. 

While  the  constitutional  guarantees  of  liberty  are  directed  against 
government  action  and  not  purely  private  action,  “the  forced  hstening 
imposed  on  [Capital]  Transit  passengers  results  from  government  ac¬ 
tion.”  The  government  had  given  Capital  Transit  a  virtual  monopoly 
of  the  local  Business  of  mass  transportation.  The  pubhc  had  to  ride 
Capital  Transit’s  vehicles,  and  as  a  condition  of  such  use  it  was  required 
by  Capital  Transit  to  listen  to  the  broadcasts.  Further,  the  l^bhc 
Utihties  Commission  had  sanctioned  the  forced  listening  by  not  finding 
it  contrary  to  public  comfort  or  convenience,  or  unreasonable.  “By 
dismissing  its  investigation  the  Commission  declmed  to  prevent  vahd 
action  of  Congress  from  having  an  unintended  and  unnecessary  result.” 

The  question  whether  freedom  from  forced  listening  is  a  constitu¬ 
tional  right  had  not  previously  arisen,  because  until  radio  and  particu¬ 
larly  transit  radio  was  developed  there  was  no  profitable  way  of  forcing 
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people  to  listen.  But  while  “exploitation  of  this  audience  through 
assault  on  the  unavertible  sense  or  hearing”  is  a  new  phenomenon,  the 
Bill  of  Rights  is  dynamic  enough  “to  keep  up  with  anything  an  adver¬ 
tising  man  or  an  electronics  engineer  can  tmnk  of.”  Freedom  of  attention 
is  a  part  of  liberty  essential  to  individuals  and  to  society.  The  consti¬ 
tutional  guarantee  of  Uberty  includes  the  right  of  an  individual  “to  be 
free  in  the  enjoyment  of  all  his  faculties,”  and  “one  who  is  subjected  to 
forced  listening  is  not  free  in  the  enjoyment  of  all  his  faculties.”  Of 
course  freedom  from  forced  listening  is  not  absolute;  the  government 
may  compel  attention  in  exceptional  circumstances;  but  forcing  Capital 
Transit  passengers  to  listen  to  transit  radio  broadcasts  has  no  reasonable 
relation  to  any  purpose  within  the  competency  of  the  state  to  effect. 
Forced  listening  is  neither  an  incidental  nor  inevitable  incident  of  mass 
transportation  as  other  discomforts  may  be.  Service  that  violates  con¬ 
stitutional  rights  is  not  reasonable  service,  and  the  Commission  erred  as 
a  matter  of  Taw  in  finding  the  broadcasts  not  inconsistent  with  public 
convenience. 

Petition  for  rehearing  en  banc  was  denied.  Petition  for  certiorari 
has  been  filed. 


Right  of  Privacy— Statutory  Provisions  (Donahue  v.  Warner 
Brothers  Pictures,  Inc., . F.(2cl) . (C.A.  10th,  July  16,  1951)). 

Jack  Donahue  was  a  dancer,  singer,  and  comedian  who  appeared 
in  vaudeville  and  on  the  stage.'^  He  died  in  1930.  Some  years  there¬ 
after*  Warner  Brothers  made  a  picture  entitled,  “Look  for  the  Silver 
Lining,”  depicting  the  career  and  using  the  name  of  Jack  Donahue. 
Plaintiffs,  Donahue’s  widow  and  daughters,  brought  suit  in  Utah,  alleg¬ 
ing  that  the  picture  did  not  truly  depict  the  life  of  Jack  Donahue  and 
relying  on  the  Utah  “civil  rights”  or  “right  of  privacy”  statute.®  They 
had  never  resided  in  Utah  and  had  no  coimection  with  that  state.  The 


'  This  is  stated  in  the  dissent.  The  majority  opinion  does  not  clearly  indicate 
just  who  Donahue  was. 

*The  date  is  not  stated  in  the  opinion. 

'Sections  103-4-8  and  103-4-9  of  the  1943  Utah  Code  Annotated,  Volume  5, 
read  as  follows: 

“103-4-8.  Use  of  Name  or  Picture  of  Individual.  Any  person  who  uses 
for  advertising  purposes  or  for  purposes  of  trade,  or  upon  any  postal  card,  the 
name,  portrait  or  picture  of  any  person  if  such  person  is  living,  without  first 
having  obtained  the  written  consent  of  such  i>erson,  or  if  a  minor,  of  his 
parent  or  guardian,  or  if  such  person)  is  dead,  without  the  written  consent  of 
his  heirs  or  personal  representatives,  is  guilty  of  a  misdemeanor. 

“10^4-9.  Id.  Civil  Liability.  Any  living  person,  or  the  heirs  or  personal 
representative  of  any  deceased  person,  whose  name,  portrait  or  picture  is  used 
within  this  state  for  advertising  puri>oses  or  for  purposes  of  track,  without  the 
written  consent  first  obtained  as  provided  in  the  next  preceding  section  may 
maintain  an  action  against  such  person  so  using  his  name,  picture  or  portrait 
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trial  court  granted  defendants’  motion  for  summary  judgment.  The 
court  of  appeals,  all  five  judges  sitting,  a£5rmed.  Two  judges  dissented. 

The  main  question  was  whether  the  name  of  Jack  Donahue  was 
used  for  purposes  of  trade  within  the  meaning  of  the  statute.  His 
picture  or  portrait  was  not  used,  nor  was  his  name  used  for  advertising 
purposes.  No  question  of  libel  was  presented. 

The  majority  of  the  court,  relying  on  Warren  and  Brandeis’  classic 
article,  noted  that  the  right  of  privacy  did  not  prohibit  publication  of 
matter  of  public  or  general  interest  and  that  public  figures  were  in  a 
diflFerent  position  from  ordinary  private  citizens.  A  line  must  be  drawn 
between  use  for  advertising  purposes  or  purposes  of  trade  and  the  publi¬ 
cation  of  news  and  of  matters  which  are  informative  or  educational.  The 
prohibition  is  against  the  commercial  exploitation  of  one’s  personality, 
and  the  statute  was  not  intended  to  proscribe  the  use  of  the  name  or 
portrait  of  persons  in  connection  with  news  items  or  the  publication  or 
portrayal  by  pictures  of  biographical  sketches  and  biographies,  although 
publisned,  written,  or  produced  with  the  expectation  of  deriving  financial 
gain.  “We  think  the  statute,  if  not  so  construed,  would  violate  the  right 
of  freedom  of  the  press.”  There  is  no  distinction  between  a  biography 
portrayed  by  written  words  and  one  portrayed  by  a  motion  picture. 
“Indeed,  today,  in  a  large  part,  news  and  material  which  are  informative 
and  educational  in  character  are  disseminated  through  the  medium  of 
the  motion  picture,”  and  “the  line  of  demarcation  between  informing 
and  entertaining  is  too  elusive  to  serve  as  a  guide  for  the  protection  of 
the  basic  right  of  freedom  of  the  press.”i®  Jack  Donahue  was  a  public 
figure  and  a  biographical  portrayal  of  his  pubhc  career  became  a  matter 
of  legitimate  public  or  general  interest,  although  it  was  no  longer 
current  news. 

“While  the  fact  that  one  is  a  public  figure  does  not,  in  our  opinion, 
take  him  outside  the  statute  or  justify  the  commercial  exploitation  of  his 
personality,  such  as  the  publication  of  his  picture  in  connection  with  an 
advertisement  of  a  commodity,  it  may  create  such  a  legitimate  public 
interest  with  respect  to  him  and  his  public  career  that  a  biography  of 
his  life,  not  fictional  nor  novelized,  although  published  or  portrayed 
without  his  consent,  should  be  regarded  as  informative  and  educational 
in  character  and  the  pubhcation  thereof  as  not  constituting  commercial 

to  prevent  and  restrain  the  use  thereof;  and  may  in  the  same  action  recover 
damages  for  any  injuries  sustained  by  reason  of  such  use,  and,  if  the  defendant 
shall  nave  knowingly  used  such  person’s  name,  portrait  or  picture  in  such 
manner  as  is  declared  to  be  unlawful,  the  jury  or  court,  if  tried  without  a 
jury,  in  its  discretion,  may  award  exemplary  damages.” 

The  Utah  statute  was  copied  from  the  similar  statute  of  New  York  state. 

"The  court  did  not  take  note  of  the  existence  of  a  mooted  question  as  to 
whether  motion  pictures  come  within  the  constitutional  guaranty  or  freedom  of 
speech  and  of  the  press. 
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exploitation.  We  do  not  imply  that  a  biography  of  a  person  not  a  public 
figure  might  not,  under  certain  circumstances,  be  informative  and 
educational.  That  question  is  not  here  presented  and  is  not  decided.” 

Chief  Judge  Phillips  and  Judge  Pickett  felt  that  the  judgment  should 
be  affirmed  for  the  further  reason  that  the  injuries  to  plaintifFs’  feehngs 
occurred  outside  the  state  of  Utah,  the  place  of  wrong  was  Cahfornia, 
no  harm  was  suflFered  in  Utah,  and  the  Utah  statute  merefore  did  not 
apply.  The  Utah  legislature  did  not  intend  to  give  the  statute  extra¬ 
territorial  effect  so  as  to  create  a  right  of  action  for  a  wrong,  the  place 
of  which  was  outside  the  state  of  Utah. 

Judges  Bratton  and  Murrah  dissented.  They  felt  that  the  produc¬ 
tion  of  a  motion  picture  of  the  kind  here  involved,  designed  primarily 
to  entertain,  was  “not  the  publication  of  informative  or  educational 
matters  as  distinguished  from  commercial  activities  for  gain  or  profit, 
within  the  intent  and  purpose  of  the  statute.” 

“Moving  pictures  of  this  kind,  saturated  with  fiction,  entertainment, 
and  amusement,  are  manufactured,  distributed,  and  exhibited  for  pur¬ 
pose  of  gainful  trade.  And  the  use  of  the  name,  portrait,  picture,  or 
representation  of  an  individual  in  a  picture  of  that  kind  without  consent 
being  obtained,  constitutes  wrongful  exploitation  for  profit,  contrary  to 
the  prohibition  of  the  statute.  Moreover,  the  unauthorized  use  of  ones 
name,  portrait,  picture,  or  personality,  or  the  portrayal  of  his  career,  on 
the  motion  picture  screen  is  an  invasion  of  the  right  of  privacy  perhaps 
more  formidable  and  more  painful  in  its  consequences  than  many  other 
means  of  violating  the  right  of  privacy  about  which  the  statute  under¬ 
takes  to  place  its  veil  of  protection.” 

The  picture  was  a  work  of  fiction  and  not  a  dissemination  of  news 
or  actual  events  of  current  pubhc  concern.  The  fact  that  Donahue 
was  a  public  figure  of  some  sort  did  not  mean  that  producers  and  dis¬ 
tributors  of  motion  pictures  were  free  to  appropriate  his  name  and 
portray  his  likeness  in  a  moving  picture  based  upon  fiction,  without 
violating  the  statute.  The  dissenters  also  felt  that  the  Utah  statute  was 
applicable  even  though  the  picture  had  previously  been  shown  in 
California,  saying  that 

“It  was  well  within  the  competence  of  Utah  to  forbid  commercial  ex¬ 
ploitation  of  the  kind  alleged  in  the  amended  complaint  and  to  provide  a 
remedy  in  its  courts,  without  regard  to  whether  like  exploitation  had  previously 
occurred  in  another  state  in  which  no  like  remedy  was  afforded.” 

The  fact  that  the  picture  had  been  shown  in  California  would  be 
relevant  on  the  question  of  damages,  but  it  did  not  bar  the  action 
entirely.  On  this  point  the  dissenters  represent  the  majority  of  the 
court,  because  Judge  Huxman,  who  concurred  in  the  opinion  of  Chief 
Judge  PhiUips  and  Judge  Pickett  on  the  first  ground  stated  therein, 
agreed  with  the  minority  on  the  second  point. 
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Zoning  Lows— Right  to  Erect  Antenna  for  Amateur  Transmitter 
(Appeal  of  Lord,  168  Pa.  Super.  299,  77  A.(2d)  728,  6  R.R.  2098 
(1951);  Wright  v.  Vogt,  7  N.J.  1,  80  A.(2d)  108  (1951)). 

While  these  cases  involved  similar  problems,  the  attitudes  of  the 
two  courts  were  strikingly  different. 

In  Lord  s  case,  the  lower  court  had  held  that  refusal  of  a  permit 
for  erection  of  an  amateur  antenna  was  an  abuse  of  discretion  and  that 
it  would  be  capricious  to  hold  it  was  not  an  “accessory  and  customary” 
use  of  dwelling  premises  (10  F.C.Bar  J.  28).  The  Superior  Court 
reversed  this,  saying  that  the  action  of  the  zoning  officials  could  not  be 
set  aside  by  the  courts  except  where  there  had  been  a  manifest  and 
flagrant  abuse  of  discretion,  and  that  this  was  not  such  a  case.  The 
court  also  held  that  the  effect  of  the  antenna  on  values  of  neighboring 
land  was  a  factor  properly  to  be  considered. 

In  Wright  v.  Vogt,  on  the  other  hand,  the  New  Jersey  Supreme 
Court  had  no  difficulty  in  upholding  a  decision  of  a  lower  court  directing 
issuance  of  a  permit  for  the  erection  of  a  60-foot  antenna  in  a  Residential 
“A”  district.  The  zoning  ordinance  provided  for  an  “accessory  building 
customarily  incidental”  to  the  residence  and  other  uses  permissible  in 
residence  zones.  “Building”  was  defined  to  include  “structure”  and 
“accessory  building”  was  defined  as  “a  building  such  as  a  stable,  garage, 
playhouse,  bam,  or  greenhouse,  which  is  subordinate  to  the  main  build¬ 
ing  on  a  lot  and  used  for  purposes  customarily  incidental  to  the  main 
building.”  It  was  clear  to  the  court  that  the  antenna  tower  came  within 
this  provision.  However,  another  provision  limited  “buildings”  in  resi¬ 
dence  zones  to  a  maximum  height  of  35  feet,  “except  that  this  specified 
height  shall  not  apply  to  church  steeples,  chimneys,  or  flagpoles.’  While 
this  exception  seems  specific  enough,  the  court  oy  a  process  of  mental 
gymnastics  was  able  to  find  that  it  would  be  “utterly  unreasonable  to 
hold  that  structures  of  like  kind  and  degree  are  not  within  the  exception 
because  not  within  the  letter.”  The  words  of  exclusion  in  the  exception 
had  a  generic  rather  than  a  specific  connotation.  “The  reason  of  the 
regulation  sustains  the  particular  stmcture  as  merely  incidental  to  an 
allowable  accessory  use,  in  keeping  with  the  spirit  of  the  exception. 
Such  is  the  evident  object  of  the  legislation.  We  cannot  read  the  mle 
as  embodying  an  intention  the  local  law-giver  plainly  did  not  have.” 
Whether  local  regulation  of  the  height  of  antenna  towers  would  be  an 
intmsion  upon  an  exclusive  federal  jurisdiction  was  not  considered. 


28  Journal  of  the  Federal  Communications  Bar  Association 


Recent  Commission  Decisions 

Applications^Comparative  Consideration— Existing  Station  vs.  New 
Applicant  for  Same  Facilities  (Hearst  Radio,  Inc.,  6  R.R.  994  (1951)). 

The  difficult  problem  of  how  to  deal  with  a  case  where  a  new 
applicant  seeks  to  displace  an  existing  station  was  resolved,  at  least 
for  the  time  being,  in  the  long-pending  WBAL  case.  Since  two  mem¬ 
bers  of  the  Commission  did  not  participate  and  two  dissented,  the  ma¬ 
jority  decision  actually  represents  the  views  of  only  three  members 
(Commissioners  Walker,  Sterling,  and  Hyde).  The  chief  stumbUng 
block  was  the  provision  of  Section  307  ( d )  of  the  Act  that  “action  of  the 
Commission  with  reference  to  the  granting  of  such  application  for  the 
renewal  of  a  license  shall  be  hmited  to  and  governed  by  the  same  con¬ 
siderations  and  practice  which  affect  the  granting  of  original  apphca- 
tions.”  The  majority  said  that  although  this  section  might  be  given 
such  a  hteral  construction  as  to  eliminate  from  consideration  the  record 
of  an  existing  licensee  seeking  renewal  when  in  a  comparative  hearing 
with  a  new  applicant,  this  would  not  be  consonant  with  the  overriding 
requirement  of  the  Act  that  the  public  interest  be  the  controlling  con¬ 
sideration  in  the  Commission’s  determination.  The  Commission  can¬ 
not  disregard  the  record  of  a  hcensee  any  more  than  it  could  ignore  any 
other  pertinent  indicia.  It  considers  the  record  and  character  of  a  new 
apphcant  in  all  fields.  Also,  in  a  comparative  proceeding  serious  con¬ 
sideration  must  be  given  to  the  high  degree  of  probability  of  continua¬ 
tion  of  existing  desirable  performance  as  against  paper  proposals  which 
may  or  may  not  be  fulfilled.  This  does  not  mean  that  a  licensee  has 
property  rights  to  the  use  of  a  frequency,  or  any  other  rights  or  advan¬ 
tages  over  a  competing  applicant  except  such  possible  favorable  con¬ 
sideration  as  may  flow  from  the  inference  that  demonstrated  ability  to 
render  a  service  in  the  public  interest  is  likely  to  be  continued.  The 
various  criteria  which  the  Commission  applies  in  comparative  cases 
“are  not  ends  in  themselves  but  are  primarily  guideposts  in  leading 
toward  a  determination  of  which,  if  either,  applicant  will  better  serve 
the  public  interest,  and  the  ultimate  goal  of  making  available  a  radio 
service  filling  the  needs  of  the  area  proposed  to  be  served.”  The  weight 
to  be  given  each  such  factor  must  be  determined  in  conjunction  with 
the  existing  licensee’s  record  of  performance.  Where  a  finding  is  justi¬ 
fied  that  the  service  being  rendered  is  in  the  public  interest,  considera¬ 
tion  should  be  given  to  the  desirability  of  continuing  such  a  proven 
acceptable  service,  which  is  indicative  of  an  ability  to  maintain  or  im¬ 
prove  the  acceptable  service,  and  to  the  risks  attendant  upon  terminat¬ 
ing  such  a  service  and  making  the  facilities  available  to  another  appli¬ 
cant  without  a  proven  record  of  past  performance  and  who  may  not  be 
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able  to  render  as  desirable  a  service.  On  the  facts  of  the  instant  case, 
the  existing  licensee  was  to  be  preferred.  Various  factors  otherwise 
favoring  the  competing  applicant  were  discounted. 

Chairman  Coy  dissented.  He  felt  that  the  majority  gave  too  much 
weight  to  the  existing  operation  of  WBAL.  Commissioner  Webster 
also  dissented,  stating  that  the  action  of  the  majority  was  tantamount 
to  the  granting  of  proprietary  rights  in  radio  frequencies  and  would 
discourage  the  filing  of  competing  applications.  He  would  make  a  dis¬ 
tinction  between  ordinary  renewal  proceedings  and  renewal  proceed¬ 
ings  where  a  competing  application  has  been  filed. 

Applications— Fair,  Efficient,  and  Equitable  Distribution  of  Facilities 
—Application  to  Move  Station  (Ark>Valley  Broadcasting  Co.,  Inc., 
7  R.R.  77  (1951)). 

Capital  Broadcasting  Company,  licensee  of  KFNF,  Shenandoah, 
Iowa,  filed  an  application  to  move  to  Lincoln,  Nebraska.  During  the 
course  of  the  hearing  the  Commission  enlarged  the  issues  to  include  an 
issue  as  to  the  comparative  needs  of  the  area  being  served  by  KFNF 
from  Shenandoah  and  the  areas  that  would  be  served  from  Lincoln,  and 
whether  a  grant  of  the  application  would  be  in  accordance  with  Section 
307(b)  of  the  Act  relating  to  fair,  efficient,  and  equitable  distribution 
of  broadcast  facilities.  Capital  contended  that  this  issue  was  improper; 
that  the  only  question  was  whether  operation  as  proposed  at  Lincoln 
would  serve  the  public  interest,  convenience,  and  necessity.  It  was 
further  argued  that  Section  307(b)  comes  into  play  only  when  the 
Commission  has  before  it  conflicting  applications  for  different  com¬ 
munities,  since  it  employs  the  phrase  “when  and  insofar  as  there  is  de¬ 
mand  for  the  same.”  The  Commission  found  this  argument  too  ele¬ 
mentary.  “Demand  in  a  community  may  be  shown  in  ways  other  than 
by  a  formal  application  for  facilities  there.”  There  is  a  demand  for 
KFNF  in  Shenandoah  or  it  would  not  operate  there.  Applications  for 
removal  of  stations  from  one  community  to  another  in  effect  constitute 
alternative  requests,  one  for  a  new  license  to  operate  in  a  new  com¬ 
munity  and  the  other  for  authority  to  continue  operation  at  the  existing 
location,  at  least  where  the  applicant  has  not  said  that  it  would  sur¬ 
render  its  license  if  the  move  was  not  permitted.  Hence  the  Commis¬ 
sion  must  choose  between  the  two  communities  and  Section  307(b) 
is  applicable.  Anything  to  the  contrary  in  Coeur  dAlene  Broadcasting 
Company,  3  R.R.  1337  (1947),  is  overruled.  The  theory  of  Pawtucket 
Broadcasting  Company,  4  R.R.  1345  (1949),  is  adhered  to. 

Contracts— Report  to  Commission  (Kickapoo  Prairie  Broadcasting 
Co.,  Inc.,  6  R.R.  1397  (1951)). 

An  oral  agreement  by  the  stockholders  of  a  licensee  to  sell  stock 
to  an  outsider  if  and  when  the  corporation  decided  to  issue  additional 
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stock  for  the  purpose  of  meeting  an  unexpected  increase  in  construc¬ 
tion  costs  should  have  been  reported  to  the  Commission,  even  though 
the  offer  was  perhaps  not  legally  enforceable.  At  the  time  the  agree¬ 
ment  was  entered  into  the  parties  were  sure  that  the  additional  stock 
would  be  issued  and  the  proposed  purchaser  proceeded  to  take  an  active 
interest  in  the  station  with  the  permission  of  the  stockholders.  There 
was  a  definite  meeting  of  the  minds  and  this  was  enough  of  a  contract 
that  it  should  have  been  reported.  (The  additional  stock  was  not  in 
fact  issued  and  the  agreement  was  never  carried  out). 


"Planned  Music"  Broadcasts— Communications  Act  (Station  WRLD/ 
et  al.,  7  R.R.  66  (1951)). 

While  the  Commission  has  not  yet  passed  upon  the  validity  of  FM 
“planned  music”  or  “beep”  operations  in  a  litigated  case,  it  has  ex¬ 
pressed  some  fairly  strong  tentative  conclusions  in  a  letter  to  several 
licensees,  concurred  in  by  four  commissioners  with  two  dissenting.  In 
the  first  place,  the  Commission  held  that  contractual  arrangements  af¬ 
firmatively  committing  the  station  to  provide  subscribers  with  predomi¬ 
nantly  “planned  music”  during  stipulated  periods  and  for  a  substantial 
portion  of  the  broadcast  day  constitute  an  invalid  abdication  of  the 
licensee’s  duty  to  retain  discretion,  responsibility,  and  control  and  to 
remain  free  to  alter  its  service  as  the  public  need  may  require.  Secondly, 
the  Commission  found  that  the  subscribers  for  planned  music  broadcasts 
are  sponsors  and  must  be  announced  and  logged  as  such.  Finally,  the 
elimination  of  station  announcements  from  material  transmitted  to  sub¬ 
scribers  by  use  of  supersonic  methods  is  a  violation  of  the  Act  and  the 
Commission’s  rules  regarding  announcements. 


Practice  and  Procedure— Amendment  of  Application— Transfer  of 
Control  while  Application  Pending  (Independent  Broadcasting  Co., 
6  R.R.  1390  (1951)). 

Independent  Broadcasting  Company  in  1948  filed  an  application 
for  modification  of  its  directional  antenna  array,  daytime  only.  In  1949 
the  application  was  designated  for  hearing  upon  engineering  issues  be¬ 
cause  of  questions  as  to  interference  with  another  station.  The  hearing 
was  held  and  an  initial  decision  issued  in  February,  1950.  Oral  ar^- 
ment  was  held  before  the  Commission  in  July,  1950.  Thereafter,  Inde¬ 
pendent  filed  an  application  for  voluntary  transfer  of  control  of  the 
corporation  and  in  September,  1950,  the  Commission  approved  the 
transfer  and  it  was  effectuated,  and  control  of  the  corporation  trans¬ 
ferred  to  an  entirely  new  group  of  stockholders.  The  other  party  to 
the  proceeding  then  filed  a  petition  seeking  dismissal  of  the  application 
for  modification  of  license. 
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The  Commission  held,  first,  that  Independent  should  have  filed  a 
petition  for  leave  to  amend  its  application,  and  that  the  application 
could  not  be  granted  without  amendment.  While  the  application  had 
been  set  for  hearing  on  engineering  issues  only,  the  Commission  was 
nevertheless  required  to  determine  upon  the  basis  of  all  the  factors  set 
out  in  Section  308(b)  of  the  Act  that  a  grant  of  the  application  would 
serve  the  public  interest. 

The  argument,  “vaguely  stated”  by  the  petitioner,  that  the  Act  pro¬ 
hibits  the  assignment  or  transfer  of  applications,  was  rejected.  The  Com¬ 
mission  may  act  on  amendments  to  applications. 

While  Section  1.365(a)  of  the  Rules  does  prohibit  amendment  of 
applications  after  issuance  of  an  initial  decision,  this  is  not  “applicable 
to  a  one-applicant-intervenor  proceeding  where,  as  here,  the  amend¬ 
ment  would  result  in  bringing  an  existing  application  up  to  date,  and 
would  not  require  a  further  hearing  upon  the  original  issues  of  the 
proceeding.”  The  purpose  of  the  cut-off  date  is  to  provide  a  terminal 
point  in  proceedings  where  a  further  hearing  upon  the  same  issues 
would  result  in  hardship  to  other  parties  and  would  be  contrary  to  the 
orderly  dispatch  of  the  Commission’s  business.  To  applv  the  prohibi¬ 
tion  in  the  instant  case  and  require  refiling  and  a  new  nearing  would 
have  just  the  opposite  result.  Arguments  as  to  trafficking  in  applica¬ 
tions  were  dismissed  as  without  relevancy  to  the  facts  of  the  instant 
case. 


Practice  and  Procedure— Enlargement  of  Issues— Necessity  for  Mo¬ 
tion  by  General  Counsel  (Aric-Valley  Broadcasting  Co.,  Inc.,  7  R.R. 
77  (1951)). 

During  the  hearing  of  this  case  Commission  counsel  indicated  that 
he  intended  to  inquire  into  certain  matters.^  The  examiner  indicated 
that  such  testimony  would  be  without  the  scope  of  the  issues,  and 
counsel  stated  on  the  record  that  steps  would  be  taken  to  have  the 
issues  enlarged.  The  matter  was  considered  by  the  Commission  pur¬ 
suant  to  a  staff  memorandum  and  the  issues  were  amended.  The  ap¬ 
plicant  petitioned  for  a  vacation  of  this  action,  contending  among  other 
things  that  it  had  been  prejudiced  by  the  procedure  followed  and  that 
Commission  counsel  should  have  proceeded  by  motion  under  Section 
1.389  of  the  Rules.  The  Commission  held  that  the  General  Counsel 
was  not  bound  by  Section  1.389.  Where  it  has  been  determined  to  in¬ 
clude  the  General  Counsel  as  being  amenable  to  a  particular  rule,  he 
has  been  specifically  mentioned.  In  any  event,  petitioner  was  not 
prejudiced  because  the  issue  should  have  been  in  the  case  originally  and 
there  was  no  element  of  surprise.  Petitioner  was  no  more  at  a  dis- 


See  page  29,  supra. 
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advantage  in  being  required  to  attack  action  already  taken  ex  parte 
than  if  the  issue  had  been  included  in  the  notice  of  hearing  as  originally 
issued. 

The  holding  seems  in  conflict  with  the  provision  of  Section  12  of 
the  Administrative  Procedure  Act  that  “Except  as  otherwise  required 
by  law,  all  requirements  or  privileges  relating  to  evidence  or  procedure 
shall  apply  equally  to  agencies  and  persons.”  In  any  event,  it  is  not 
in  line  with  the  salutary  principle,  announced  from  time  to  time  by 
other  agencies,  that  even  the  appearance  of  unfairness  is  to  be  avoided.^ 


Practice  and  Procedure— Multiple  Applications  (Johnston  Broad¬ 
casting  Co.,  7  R.R.  291  (1951)). 

Johnston  Broadcasting  Company’s  application  for  a  new  standard 
broadcast  station  at  Birmingham,  Alabama,  has  been  pending  for  some 
years;  the  Commission’s  original  decision  denying  it  was  set  aside  on 
apped,  see  10  F.C.Bar  J.  96,  and  the  Commission  thereafter  set  the 
matter  for  a  new  hearing.  In  March,  1951,  Johnston  filed  an  applica¬ 
tion  to  change  the  location  of  its  Bessemer,  Alabama,  station  to  Home- 
wood,  a  suburb  of  Birmingham,  and  a  petition  for  waiver  of  the  “mul¬ 
tiple  application”  rule.  Section  1.364.  It  was  asserted  that  petitioner 
had  no  thought  of  owning  two  stations  in  the  same  area,  but  that  it 
desired  to  consolidate  its  AM  station  with  its  FM  station,  whose  trans¬ 
mitter  site  was  in  Homewood,  in  order  to  reduce  losses  on  the  FM  oper¬ 
ation  and  permit  continuance  of  an  FM  service.  The  Commission  held 
that  the  multiple  application  rule  was  clearly  applicable,  since  either 
of  the  two  operations  proposed  would  serve,  in  large  part,  the  same 
area.  Good  cause  for  waiver  of  the  rule  had  not  been  shown.  There 
was  no  showing  that  a  public  need  existed  for  the  proposed  station  in 
Homewood.  Petitioner’s  economic  position  was  without  relevance  to 
the  question.  The  rule  against  multiple  applications  is  so  fundamental 
that  a  strong  showing  must  be  made  to  justify  an  exception.  Petitioner 
was  required  to  elect  which  application  it  desired  to  prosecute.  Commis¬ 
sioner  Hyde  dissented  on  the  ground  that  the  multiple  application  rule, 
which  was  intended  to  prevent  the  abuse  of  Commission  processes, 
should  not  be  invoked  under  the  facts  shown  in  the  case. 


Television  —  Allocations  —  Rule  Making  —  Educational  Reservations 
(Memorandum  Opinion,  7  R.R.  371,  July  12,  1951). 

The  Commission  in  this  Memorandum  Opinion  considered  and  re¬ 
jected  various  objections  to  its  procedure  in  the  television  allocation 

*E.g.,  Indianapolis  Glove  Co.,  88  N.L.R.B.  No.  207  (1950);  May  Company, 
75  N.L.R.B.  431  (1947). 
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proceedings,  raised  by  the  Federal  Communications  Bar  Association 
(see  10  F.C.Bar  J.  70)  and  others.  Only  the  questions  of  the  legal  au¬ 
thority  of  the  Commission  to  issue  a  table  of  television  station  assign¬ 
ments  and  to  reserve  channel  assignments  for  noncommercial  educa¬ 
tional  television  were  considered.  The  Commission  held  that  it  had 
authority  under  various  sections  of  the  Act  to  adopt  rules  and  regula¬ 
tions  providing  for  the  allocation  of  television  channels  on  a  geograph¬ 
ical  basis,  such  rules  to  be  amended  only  in  further  rule  making  pro¬ 
ceedings  and  to  be  applicable  and  controlling  in  individual  licensing 
proceedings.  “It  is  too  well  settled  for  renewed  debate  at  this  time 
that  the  Commission  may  adopt  rules  and  regulations  which  delineate 
elements  of  the  pubUc  interest  in  advance  of  individual  proceedings,  and 
thus  remove  certain  issues  from  these  proceedings,  and  that  the  exercise 
of  this  authority  in  no  way  deprives  an  applicant  of  the  hearing  on 
his  application  to  which  he  is  entitled  under  Section  309(a)  of  the 
Communications  Act.”  The  Ashbacker  case  does  not  compel  a  different 
result;  it  has  no  applicability  to  a  situation  involving  an  application  for 
a  facility  not  legally  available  under  the  Commission’s  rules,  and  such 
an  application  is  not  entitled  to  comparative  consideration  with  an  ap¬ 
plication  consistent  with  the  rules.  Limitations  on  the  time  within 
which  repetitious  requests  to  amend  the  table  will  be  considered,  are 
reasonable. 

The  contention  that  Section  307(b)  of  the  Act  prevented  the  adop¬ 
tion  of  a  television  assignment  table  because  it  requires  that  the  “fair, 
efiBcient,  and  equitable  distribution”  of  radio  service  be  accomphshed 
only  through  proceedings  on  individual  applications  was  likewise  found 
to  be  without  merit.  Section  307(b)  is  a  statement  of  substantive 
policy  and  does  not  prohibit  the  exercise  of  rule  making  power  to  ac¬ 
complish  the  result  required.  Section  307(b)  cannot  be  read  so  as  to 
nullify  the  specific  authority  to  proceed  by  rule  making  proceedings 
given  in  Sections  303(d),  (f),  and  (r). 

On  the  question  of  the  validity  of  educational  reservations,  the 
Commission  gave  short  shrift  to  the  argument  that  Section  307(c)  of 
the  Act,  requiring  the  Commission  to  study  the  proposal  that  Congress 
by  statute  allocate  fixed  percentages  of  radio  facilities  to  non-profit  pro¬ 
grams  or  organizations  and  report  to  Congress  by  February  1,  1935, 
indicated  a  lack  of  authority  in  the  Commission  to  make  such  alloca¬ 
tions.  Section  307(c)  had  to  do  with  a  contemplated  allocation  of 
facilities  by  Congress;  there  is  no  implication  in  it  that  the  Commission 
did  not  have  the  authority  already. 

Commissioner  Jones  dissented  at  some  length. 
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Transfer  of  Control— Stock  Ownership  (Albert  J.  Feyl  et  al.  (Press- 
Union  Publishing  Co.,  Inc.)#  7  R.R.  83  (1951)). 

Press-Union  was  licensee  of  an  AM  and  an  FM  station.  The  ma¬ 
jority  stockholders  wished  to  sell  their  stock,  but  for  tax  purposes  they 
wished  the  transfer  to  take  place  in  1950.  However,  time  did  not  per¬ 
mit  obtaining  prior  consent  of  the  Commission  to  the  resulting  transfer 
of  control.  Accordingly,  the  transfer  was  made  in  December,  1950, 
but  the  sellers  retained  the  right  to  vote  the  stock  and  control  “in  their 
own  absolute  discretion”  the  radio  and  newspaper  operations  of  the 
corporation  until  Commission  consent  was  obtained  or  until  March  31, 
1951.  This  was  done  by  the  giving  back  of  an  irrevocable  proxy  simul¬ 
taneously  with  the  sale  of  stock.  The  Commission  concluded  that  this 
was  an  unlawful  transfer  of  control  in  violation  of  Section  310(b)  of 
the  Act.  “Control”  embraces  “every  form  of  control,  actual  or  legal, 
direct  or  indirect,  negative  or  affirmative,”  and  the  passage  of  de  facto 
as  well  as  de  jure  control  requires  Commission  consent.  While  stock 
ownership  is  not  necessarily  controlling,  and  there  can  be  a  transfer  of 
actual  control  even  where  no  legal  rights  pass,  the  ownership  of  ma¬ 
jority  stock  is  of  prime  importance  because  it  is  the  owner  of  legal  con¬ 
trol  who  has  the  legal  right  to  exercise  or  delegate  actual  control.  Sec¬ 
tion  310(b)  prohibits  the  passage  of  “rights”  inherent  in  the  holding 
of  a  license,  without  prior  consent,  and  “the  most  fundamental  right 
implicit  in  le^al  control  is  the  right  to  determine  the  repository  of 
actual  control.  The  proxy  was  of  no  help  since  it  was  given  by  the 
purchaser,  and  the  transfer  to  the  purchaser  of  the  authority  to  give  the 
proxy  had  not  been  authorized.  A  proxy  gives  only  limited  powers  in 
any  event. 

’This  argument  seems  to  involve  a  distortion  of  §310(b),  which  refers  to 
transfer  of  “The  station  license  required  hereby,  .  .  .  and  the  rights  therein 
granted.  .  .  .” 
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Legislation 

Control  of  Devices  Capable  of  Emitting  Electromagnetic  Radiations 

The  Senate  on  July  23  passed  S.  537,  a  bill  to  amend  Section  606 
of  the  Communications  Act.  As  originally  drafted  by  the  Department 
of  Defense  the  bill  would  have  given  the  President  broad  power  to  con¬ 
trol  the  use  of  instruments,  devices,  apparatus,  etc.,  capable  of  emitting 
electromagnetic  radiation.  The  Committee  on  Interstate  and  Foreign 
Commerce,  to  which  the  bill  was  re-referred,  thought  the  bill  went  too 
far,  and  drafted  a  substitute  amendment  to  which  all  interested  persons 
and  agencies  agreed.  As  adopted,  the  bill  would  amend  Section  606(c) 
of  the  Act  to  extend  it  to  devices  capable  of  emitting  electromagnetic 
radiations  between  10  kc.  and  100,000  me.,  which  are  suitable  for  use 
as  a  navigational  aid  beyond  five  miles,  and  would  add  a  new  606(h) 
to  provide  penalties  for  enforcement  of  the  section.  The  committee  in 
its  report  stated  as  follows: 

“The  committee  wishes  to  emphasize  that  its  approval  of  the  proposed 
legislation  is  in  no  way  concerned  with  or  intended  to  provide  authority  for 
censorship  of  radio  and  wire  communications,  the  establishment  of  priorities 
among  users  of  electromagnetic  equipment  or  the  requisition  of  such  equip¬ 
ment  by  the  Government.  Moreover,  the  committee  desires  to  make  it  clear 
that  the  proposed  legislation  in  no  way  indicates  approval  of  a  general 
policy  of  Government  control  or  ownership  of  commimications  facilities  or 
electromagnetic  radiations  devices  coming  within  the  purview  of  this  bill. 
This  legislation  is  necessary,  however,  to  enable  the  President  in  particular 
instances  immediately  to  control  and  use  certain  electromagnetic  devices  when 
emergency  needs  demand  such  immediate  action.  There  is  no  law  which 
now  gives  the  President  such  power.  The  committee  wishes  to  state  further 
that  the  proposed  legislation  does  not  indicate  doubt  as  to  the  willingness 
of  the  various  companies  and  individuals  who  own  and  operate  electromag¬ 
netic  devices  to  co-operate  with  the  Government.  However,  the  difBculty 
of  predicting  the  need  and  necessity  of  swift  action  in  emergency  purposes 
make  it  essential  that  authority  be  granted  to  the  Executive  for  the  taking 
of  immediate  and  appropriate  measures  without  having  to  negotiate  the 
transaction  and  procure  the  assent  of  the  individuals  or  companies  involved.”* 


Fraud  by  Radio  or  Television 

The  House  of  Representatives  on  June  4,  1951,  passed  a  bill  (H.R. 
2948)  to  prohibit  fraud  by  interstate  wire,  radio,  or  television  com¬ 
munication.”  Section  19  of  S.  658  (the  McFarland  Bill),  which  has 


•S.Rept.  No.  549  (82d  Cong.,  1st  Sess.)  p.  3  (1951). 

*  “Whoever,  having  devised  or  intending  to  devise  any  scheme  or  artifice 
to  defraud,  or  for  obtaining  money  or  property  by  means  of  false  or  fraudulent 

(Continued  bottom  next  page) 
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passed  the  Senate,  is  identical  to  H.R.  2948  as  originally  introduced.  The 
House  Judiciary  Committee,  however,  recommended  and  the  House 
adopted  certain  amendments  to  the  bill.  The  first  amendment  was  to 
substitute  for  the  words  “by  means  of  radio  communication  or  interstate 
wire  communication”  the  phrase  “by  means  of  interstate  wire,  radio, 
or  television  communication.”  The  amendment  was  explained  by  the 
committee  as  follows: 


“The  first  amendment  of  the  committee  was  to  limit  the  application  to 
interstate  communications,  for  the  bill  as  it  stanus  would  otnerwise  inter  tlie 
power  of  the  Federal  Government  to  control  purely  intrastate  transactions 
not  in  the  least  altecting  interstate  commerce.  Without  this  qualification  of 
language  we  feared  a  future  challenge  in  the  courts  on  constitutional  grounds. 
This  conclusion  has  been  given  careful  study,  and  we  are  aware  of  tne 
relatively  unsettled  status  of  jurisprudence  on  the  subject,  despite  tiie 
doctrine  in  the  tisher's  blend  case  (297  U.  S.  b50)  which  is  susceptible  of 
varying  interpretations.  The  Federal  Communications  Commission  is  op¬ 
posed  to  our  amendment  at  this  point  because  of  tne  possible  implication 
that  all  radio  communications  are  not  interstate  in  character  and  serve  to 
cast  doubt  on  tlie  Commission’s  licensing  authority  over  all  radio  commimi- 
cations.'  However  unacquainted  we  may  be  witn  the  technical  aspects  of 
broadcasting,  and  even  tliough  we  accept  the  asserted  fact  that  intrastate 
broadcasting  stations  can  and  do  interfere  with  and  affect  interstate  signals, 
it  seems  difficult  to  understand  reluctance  by  a  Federal  agency  to  accept 
wording  in  a  statute  which  merely  codifies  tliat  which  they  must  recognize 
as  the  constitutional  limit  of  their  Fixleral  jurisdiction.  Moreover,  were  we 
to  leave  the  provision  of  the  bill  unchanged,  there  remains  the  serious  pos¬ 
sibility  of  Federal  intrusion  upon  the  police  power  of  the  States.  Reliance 
by  the  Commission  on  an  analogy  to  a  similar  provision  in  the  mail-fraud 
statute  is  not  persuasive,  since  tne  mails  are  a  Government  instrumentality 
and  control  over  them  is  derived  from  the  post-office  clause  of  tlie  Constitu¬ 
tion  and  not  the  commerce  clause,  as  is  the  case  with  tlie  privately  owned 
radio  and  wire  communications  industries.”^ 


The  second  amendment  was  to  delete  from  the  bill  the  language 
applying  the  prohibitions  of  the  bill  to  “whoever  operating  any  radio 
station  for  which  a  hcense  is  required  by  any  law  of  the  United  States 
knowingly  permits  the  transmission  of  any  such  communication.”  In 
connection  with  this  amendment  the  committee  said: 


“The  second  amendment  of  the  committee  was  to  carve  out  of  the  bill 
the  language  applying  the  offense  to  the  operator  of  a  radio  broadcasting 
station  who  ‘knowingly  permits’  transmission  of  the  fraudulent  scheme.  Our 
primary  reason  for  eliminating  this  phraseology,  which  was  first  lurged  on 


pretenses,  representations,  or  promises,  transmits  or  causes  to  be  transmitted  by 
means  of  interstate  wire,  radio  or  television  communication,  any  writings,  signs, 
signals,  pictures,  or  sounds  for  the  purpose  of  executing  such  scheme  or  artifice, 
shall  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  5  years,  or  both.” 

*  H.Rep.  388  (82d  Cong.,  1st  Sess.)  p.  3  (1951).  This  point  is  further  dis¬ 
cussed  in  letters  from  Chairman  Coy  and  Judge  Justin  Miller,  set  out  in  the  Com¬ 
mittee  Report,  pp.  6-10. 
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us  by  the  ofiBcial  representative  of  the  radio-broadcasting  industry,  was  not 
out  of  sympathy  for  broadcasters  who  participate  in  such  schemes,  but  be¬ 
cause  the  offense  is  adequately  covered  by  existing  law  (18  U.  S.  C.  secs.  2 
and  371).  Admittedly  the  purpose  of  the  provision  in  the  first  place  was 
largely  prophylactic  in  nature,  to  serve  as  a  reminder  to  broadcasters  that 
they  must  police  their  transmitted  material  carefully.  We  were  impressed, 
moreover,  with  the  argument  that  the  public  acceptance  and  continued  live¬ 
lihood  of  a  station  depends  upon  the  honest  service  which  it  renders  to  its 
community,  so  that  it  would  naturally  be  zealous  to  protect  its  own  good 
will  by  saving  the  public  harmless  from  palpable  frauds.  Again,  it  was 
urged  without  denial  that  newspapers,  magazines,  and  wire  services  are 
today  imder  no  statutory  responsibility  for  the  contents  of  the  advertising 
material  which  they  publish.  In  many  cases  it  is  manifest  that  difiBculties 
confronting  a  radio  station  to  investigate  thoroughly  every  advertisement 
prior  to  pubhcation  would  be  insurmountable.  Finally,  the  term  ‘know¬ 
ingly’  as  it  appears  in  the  bill  is  ambiguous  and  may  fix  responsibility  on 
an  innocent  broadcaster  who  ‘knows’  that  he  has  transmittea  a  particular 
advertisement  but  may  not  know  of  its  fraudulent  nature.  Such  a  test  could 
conceivably  be  apphed  in  a  much  more  stringent  fashion  to  the  broadcaster 
than  the  test  contained  in  the  bill  for  the  original  perpetrator  of  the  hoax. 
Assuredly,  there  would  be  little  hkehhood.  of  prosecution  against  an  innocent 
broadcaster,  but  we  legislate,  particularly  in  the  criminal  field,  against  pos¬ 
sibilities  and  not  probabilities.  It  would  be  simple  to  corre^  this  defect 
by  clarifying  amendment,  but  we  are  of  the  opinion  that  adequate  coverage 
or  existing  law  cited  above  justifies  deletion  of  the  entire  passage  relating 
to  radio  oroadcasters.”* 


Bills  Pending  in  Congress  Affecting  Radio  and  Television 

S.  1218  (Sen.  Johnson  of  Colorado,  by  request)  would  enact  vari¬ 
ous  recommendations  of  the  Hoover  Commission  relating  to  the  F.C.C. 
and  other  agencies.  See  10  F.C.Bar  J.  6,  127. 

S.  1378  (Sen.  Johnson  of  Colorado)  would  transfer  to  the  F.C.C. 
authority  to  assign  frequencies  for  use  of  Government-owned  radio 
stations,  subject  to  Presidential  approval  of  the  Commission’s  regula¬ 
tions. 

S.  1379  (Sen.  Johnson  of  Colorado,  by  request)  would  amend  Sec. 
315  of  the  Communications  Act  to  cover  broadcasts  by  persons  author¬ 
ized  to  speak  on  behalf  of  candidates  for  public  office. 

S.  1563  (Sen.  O’Conor)  would  regulate  the  dissemination  of  infor¬ 
mation  concerning  horse  and  dog  racing  events  and  other  sporting  events 
and  would  require  persons  engaged  in  disseminating  such  horse  or  dog 
racing  information  or  betting  information  by  wire  or  radio  in  interstate 
or  foreign  commerce  to  obtain  licenses  from  the  F.C.C.  This  bill  and 
S.  1564  and  1624  were  drafted  by  the  Senate  Crime  Committee.^ 

Ubid. 

‘  See  Third  Interim  Report  of  the  Special  Committee  to  Investigate  Organized 
Crime  in  Interstate  Commerce,  S.Rep.  No.  307  (  82d  Cong.,  1st  Sess.),  pp.  12, 
14  (1951). 
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S.  1564  (Sen.  O’Conor)  would  penalize  the  transmission  in  inter¬ 
state  or  foreign  commerce  by  telephone,  telegraph,  or  radio  of  gambling 
information  concerning  horse  or  dog  races  or  other  sporting  events  which 
had  been  obtained  surreptitiously  or  through  stealth. 

S.  1571  (Sen.  McCarran)  would  restrict  employment  by  private 
parties  of  employees,  members  or  former  employees  or  members  of 
iederal  agencies. 

S.  1579,  as  amended  (Sen.  Benton)  would  establish  a  National 
Citizens  Advisory  Board  on  Radio  and  Television. 

S.  1624  (Sen.  O’Conor)  would  prohibit,  among  other  things,  the 
broadcasting  of  gambling  information  (“any  advertisement  or  informa¬ 
tion  concerning  any  gambling  enterprise,  lottery,  gift  enterprise,  or 
scheme  of  any  kind  offering  money  or  prizes  dependent  in  whole  or  in 
part  upon  lot  or  chance,  or  any  list  of  the  prizes  to  be  drawn  or  awarded 
by  means  of  any  such  gambling  enterprise,  lottery,  gift  enterprise,  or 
scheme,  whether  such  list  contains  any  part  or  all  of  such  prizes”)  and 
the  transmission  of  bets  or  wagers  in  interstate  or  foreign  commerce  by 
telephone,  telegraph,  or  radio. 

S.  1861  (Sen.  Frear)  would  make  special  provisions  in  the  Excess 
Profits  Tax  Act  of  1950  for  television  broadcasters. 

S.J.  Res.  76,  as  amended  (Sen.  Benton)  would  require  that  tele¬ 
vision  stations  be  licensed  on  a  one-year  basis,  so  that  the  Commission 
would  have  the  opportunity  annually  to  review  the  performance  of  the 
licensee  and  compare  it  with  his  promises  and  with  standards 
which  prevail  elsewhere;  would  encourage  the  Commission  to  “explore 
thoroughly  the  principle  and  potentialities  of  subscription  broadcasting 
and  to  encourage  its  development  in  every  legitimate  manner,”  and 
would  create  a  National  Citizens  Advisory  Board  on  Radio  and  Tele¬ 
vision. 

H.R.  3482  (Mr.  Lane)  would  authorize  the  F.C.C.  to  “promulgate 
regulations  for  the  purpose  of  preventing  inclusion  in  television  broad¬ 
casting  programs  of  any  language,  sound,  sign,  image,  picture,  or  other 
matter  or  thing  which  is  obscene,  lewd,  lascivious,  or  otherwise  offensive 
to  public  decency.” 

H.R.  3543  (Mr.  Celler)  would  require  commercial  television  sta¬ 
tions  to  devote  at  least  25  per  cent  of  the  time  covered  by  the  “regular 
program  operating  schedule”  to  noncommercial  educational  programs. 

H.R.  3656  (Mr.  Klein)  would  amend  the  Legislative  Reorganiza¬ 
tion  Act  of  1946  to  provide  for  broadcasting  and  televising  of  proceed¬ 
ings  of  the  Senate  and  House. 
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H.R.  3674  (Mr.  Dawson,  by  request)  is  a  bill  “to  establish  principles 
and  policies  to  govern  generally  the  management  of  the  executive 
branch  of  the  Government”  in  accordance  with  recommendations  of  the 
Hoover  Commission. 

H.R.  3678  (Mr.  Dawson,  by  request)  is  to  the  same  eflFect  as 
S.  1218. 

H.R.  3763  (Mr.  Havenner)  would  add  a  new  part  to  Title  III  of 
the  Communications  Act  to  require  that  ferryboats  and  other  passenger 
ships  navigating  certain  bays  and  sounds  shall,  unless  fitted  with  radio¬ 
telegraph  installations,  be  fitted  with  radiotelephone  installations. 

H.R.  4100  (Mr.  Heller)  would  grant  a  privilege  to  writers,  reporters, 
correspondents,  commentators,  etc.,  employed  by  newspapers,  news 
services,  newspaper  syndicates,  periodicals,  or  radio  or  television  sta¬ 
tions  or  networks  against  disclosure  of  the  source  of  information  in  any 
federal  court,  unless  in  the  opinion  of  the  court  such  disclosure  is  neces¬ 
sary  in  the  interests  of  national  security  or  to  avoid  the  concealment  of 
a  crime.  See  10  F.C.Bar  J.  212. 

H.R.  4240  (Mr.  Mansfield)  is  to  the  same  eflFect  as  S.  1379. 

H.R.  4307  (Mr.  Lyle)  would  make  any  person  a  member  in  good 
standing  of  the  bar  of  any  United  States  district  court  eligible  to  practice 
before  any  federal  agency  without  the  necessity  of  making  application 
therefor. 

H.R.  4309  (Mr.  Rogers  of  Florida)  would  amend  the  Communica¬ 
tions  Act  with  respect  to  the  jurisdiction  of  the  Commission  over  carriers. 

H.R.  4366  (Mr.  Addonizio)  would  establish  a  National  Citizens 
Advisory  Board  on  Radio  and  Television. 

H.R.  4389  (Mr.  Bennett  of  Florida)  would  amend  the  Administra¬ 
tive  Procedure  Act  “to  insure  adequate  notice  to  all  interested  parties 
of  certain  communications  containing  advocacy  or  advice”  and  would 
regulate  employment  of  former  “employees”  of  the  federal  government. 

H.Res.  278  (Mr.  Gathings)  would  authorize  and  direct  the  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce  to  investigate  immorality 
or  oflFensiveness  and  undue  emphasis  upon  crime,  violence,  and  cor¬ 
ruption  in  radio  and  television  programs. 

H.Res.  326  (Mr.  Jarman)  would  amend  the  Rules  of  the  House  of 
Representatives  to  provide  for  broadcasting  and  televising  of  House 
proceedings. 


40  Journal  of  the  Federal  Communications  Bar  Association 


STATE  LEGISLATION  AFFECTING  RADIO  AND  TELEVISION,  1951 

Defamation  by  Radio  and  Television 

The  various  state  statutes  concerning  defamation  by  radio  and  tele¬ 
vision  were  discussed  at  length  in  a  previous  issue  of  the  Bar  Journal.^ 
Two  more  statutes  were  added  to  the  list  in  1951.  Michigan^  follows 
the  N.A.B.  ( N.A.R.T.B. )  draft,  placing  the  burden  of  proof  on  the  plain- 
tiflF  to  show  a  lack  of  due  care  on  the  part  of  the  broadcaster.  Nevada, ^ 
on  the  other  hand,  puts  the  burden  on  the  broadcaster  to  prove  due 
care.  Both  statutes  exempt  the  broadcaster  from  liability  for  defama¬ 
tory  remarks  made  in  broadcasts  by  or  on  behalf  of  political  candidates, 
where  the  broadcaster  is  forbidden  by  statute  or  F.C.C.  regulation  to 
exercise  the  right  of  censorship.  Nevada  has  also  copied  the  California 
provision  immunizing  the  licensee  of  other  than  the  originating  station 
from  liability  for  defamation  on  a  network  broadcast.^ 


Legal  Notices  by  Radio 

A  Washington  statute  (Chapter  119  of  1951)  authorizes  officials  of 
the  state  or  of  any  political  subdivision  to  “supplement”  required  pub¬ 
lication  of  legal  notices  by  radio  broadcasts  when,  in  their  judgment, 
the  pubhc  interest  will  be  served  thereby.  Such  supplemental  notice 
is  restricted  to  spot  announcements  not  to  exceed  in  total  number  the 
number  of  publications  now  required  by  law  for  newspaper  publication. 
In  order  to  prevent  the  broadcasts  from  being  used  as  a  means  of  ob¬ 
taining  free  advertising,  only  the  time,  place,  and  nature  of  the  notice 
may  be  read  “with  no  reference  to  any  person  by  name  then  a  candidate 
for  political  office.”  The  announcements  may  be  read  only  by  regular 
station  personnel.  Announcements  by  political  subdivisions  may  be 
made  only  by  stations  situated  within  the  county  of  origin  of  the  legal 
notice.  Stations  must  retain  copies  or  transcriptions  of  notices  broad¬ 
cast  for  a  period  of  six  months.  Proof  of  publication  may  be  by  affidavit 
of  the  manager,  assistant  manager,  or  program  director  of  the  station. 

A  similar  bill  was  introduced  in  Florida,  but  failed  to  pass. 


Radio  and  Television  Aerials 

A  New  York  law  (Chapter  644  of  1951)  amends  the  Multiple 
Dwelling  Act  to  add  a  rather  ungrammatical  provision  that  “no  radio. 


‘  10  F.C.Bar  J.  208. 

‘Public  Act  No.  221  of  1951. 

*  Statutes  of  1951,  ch.  230. 

*The  Nevada  statute  is  in  fact  copied  from  Cal.  Stats.  1949,  ch.  1258. 
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television  antennae  or  other  wires  shall  be  attached  to  any  fire  escape 
or  to  any  soil  or  vent  line  extending  above  the  roof.”  The  official  ex¬ 
planation  was  that  “The  attachment  of  radio  and  television  antennae  to 
fire  escapes  creates  a  very  obvious  hazard  and  their  attachment  to  soil 
and  vent  lines  loosens  the  waterproofing  around  them,  thereby  causing 
bad  leaks  in  the  roof.” 

The  usual  rash  of  bills  to  guarantee  tenants  the  right  to  erect  tele¬ 
vision  antennas  were  introduced,'*  but  none  was  passed.® 


Television  in  Automobiles 

A  considerable  number  of  states  have  adopted  legislation  pro¬ 
hibiting  or  restricting  the  installation  of  television  sets  in  automobiles.'^ 
Four  more  fell  in  line  in  1951.  Florida,®  Nebraska,®  and  South  Da¬ 
kota,  i®  like  most  states,  prohibit  only  television  sets  visible  to  the  driver, 
but  New  York^i  flatly  outlaws  the  operation  on  the  public  highways  of 
“a  motor  vehicle  which  is  equipped  with  a  television  receiving  set.” 
Just  how  this  will  affect  remote  control  units  of  television  broadcast  sta¬ 
tions  is  not  clear.  12 


•  S.Int.  216,  S.Int.  513,  A.Int.  125,  A.Int.  1292. 

‘  See  10  F.C.Bar  J.  201. 

’See  10  F.C.Bar  J.  215,  11  F.C.Bar  J.  131. 

"Chapter  26884  (No.  365). 

"Legislative  Bill  29  of  1951. 

"Laws  of  1951,  ch.  236. 

’•  Laws  of  1951,  ch.  398. 

“Only  Rhode  Island  has  a  similar  prohibition.  See  11  F.C.Bar  J.  131.  An 
earlier  New  York  bill  would  have  permitted  exceptions  for  television  company  cars, 
among  others.  10  F.C.Bar  J.  216. 
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